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Kosovo (Serbia): The challenge to fix a failed UN
justice mission

PRELIMINARY NOTE ABOUT THIS REPORT

Amnesty International delegates visited Kosovo avéimber and December 2007; they
found that little of the substance included in ti@gort had changed. However, in
conversations with members of the European Unianrihg Team (EUPT), with United
Nations Interim Administration Mission in Kosovo KIMIK) officials, including those
responsible for the police and judiciary, and vidtal and international non-governmental
organizations monitoring the international prosecaiind judiciary, Amnesty International
found that the situation was even more serious tbparted below. More than seven years
after the International Judges and Prosecutorsr&@moge was established, hundreds of cases
of war crimes, enforced disappearances and inteiestrimes remain unresolved (often with
little or no investigation having been carried ptt)ndreds of cases have been closed, for
want of evidence which was neither promptly noeefifrely gathered. Relatives of missing
and “disappeared” persons report that they have igerviewed too many times by
international police and prosecutors new to thasec yet no progress is ever made. Few
local police, prosecutors and judges have reces¥fedtive training to carry out
investigations and prosecutions of war crimes aimdes against humanity. Amendments to
legislation defining crimes, principles of criminalsponsibility and defences and
guaranteeing the full range of reparations to ristand their families has not been enacted.
Rape and other war crimes and crimes against htynafrsexual violence continue to be
ignored.

Criminal trials continue to be delayed for lackmternational judges and prosecutors
(numbering 13 and eight respectively in Decemb@720cases continue to be assigned to
new prosecutors unfamiliar with applicable law iod¢vo. There is a massive backlog of
prosecutions, and the failure to adequately addhesprotection of witnesses continues to
prevent prosecutions coming before the courts. Seanecrimes cases returned for retrial by
the Supreme Court have not been retried for alfinesiyears . According to the Acting Head
of the UNMIK Department of Justice this backloghiave to be addresses by the planned
European Security and Defence Policy (ESDP) missigstims and their families are not
able to obtain the reparations to which they atéled under international law in civil cases.

The extent of the failure of UNMIK’s internationatosecutors and judiciary will
only become apparent when UNMIK police and the Btepent of Justice conclude the
current — still entirely confidential - review, ndgged before cases may be transferred from
UNMIK to the appropriate authorities in Kosovo. Aesty International demands that the
results of that review be made public. Amnestyrimigonal not only reaffirms each of the
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4 Kosovo (Serbia): The challenge to fix a failed UN justice mission

recommendations in the report, but also urges thentt to undertake any similar
international justice missions in the future ueffiective steps have been taken to ensure that
none of the extensive flaws identified in this né@ye repeated.

Research for this report concerning the UNMIK Intgional Judges and Prosecutors
Programme established in 2000 on a temporary tagisestigate and prosecute war crimes
and crimes against humanity and to help rebuilddbal justice system was carried out
between early 2006 and April 2007. Amnesty Intdomal intended to publish the report
following a United Nations Security Council (UNS@Eeting in March 2007, at which it was
envisaged that the proposals set forth in the Cehgrsive Proposal for the Final Status of
Kosovo (Ahtisaari Plan) would be agreed and aesattht reached which would have
included the continuation of the international jees$ and prosecutors programme and have
been implemented under the auspices of the ESD$tanisThese events did not take place,
and so the report was not published at that titris.low clear that no such settlement will be
agreed at the United Nations (UN), however, follogva decision of the Council of the
European Union (EU) on 14 December 2007, it appbatshe planned ESDP mission will
now be deployed.

INTRODUCTION

Of all the models for combating impunity for crimasder international law in a state whose
criminal and civil justice system has collapsedeen severely damaged, the approach taken
by the UN in 2000 in the Kosovo province of Selibiavhat was then the Federal Republic of
Yugoslavia showed the most promise. Although therhational Criminal Tribunal for the
former Yugoslavia (ICTY) had jurisdiction over Kogn it was clear that it would only be
able to try a very limited number of cases. It wheyefore, necessary for there to be another
judicial body to conduct the majority of trials forimes committed during the conflict within
the jurisdiction of Kosovo. Instead of another intional criminal court established by the
Security Council acting pursuant to Chapter VIlItbé Charter of the UN or by a treaty
between the UN and the state for an internatioedlizpecial chamber or panels with
jurisdiction over such crimes, each of which wohlze been extremely expensive and able
to investigate and prosecute only a small numbeasés, the UN established a programme to
incorporate a limited number of foreign judges analsecutors into the local criminal justice
system. These judges and prosecutors were expicetsure that trials would be conducted
in an independent and impartial manner consistéhtimternational law and standards.

The Kosovo Judges and Prosecutors Programme s@adatalded as providing the
possibility of a longer-term legacy for the Kosoyodicial system. By introducing
experienced international jurists to work alongdiur local counterparts, it was claimed that
there would also be capacity-building of local lans and judges in conducting trials of
persons accused of crimes against humanity andcrir@es according to international fair
trials standards and establishing the rule of law.
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Regrettably, however, the performance over moran tlseven years of the
International Judges and Prosecutors Programmblisbed by the UNMIK Department of
Judicial Affairs, later renamed the Departmentustite, has failed to meet up to expectations.
Local prosecutors and judges are little better gmeg to conduct proceedings in cases
involving crimes under international law and legaeforms essential for conducting such
proceedings still have not been enacted into |&Ne. date has been set for completing the
rebuilding of the justice system so that it canrafe without a continuing international
component. As explained in this report, this effaas largely failed for a variety of reasons,
including flaws in its conception and executiomited resources and the low priority that
international justice has been given in comparitmrother UNMIK goals. This failed
experiment will soon draw to a close when UNMIKIyulransfers its responsibilities to the
government of Kosovo. Although at the time of wifj the future of internationalized justice
in Kosovo remains to be resolved it is envisaged éhEuropean Union Defence and Security
Policy Mission (EDSP) will assist Kosovo in its@fts to rebuild the local justice system.

The model of internationalizing national courtsimporting, on a temporary basis,
experienced international staff to work alongsidéanal staff in all parts of the collapsed or
damaged national justice system, with sufficiesbteces and training programmes meeting
international standards is still one which couldva an effective method in the long-term,
sometimes in a complementary role with internatigrwaurts, to investigate and prosecute
large numbers of crimes under international lawgvjgle reparations to victims and re-
establish the rule of law through a reconstitutadigial system. However, the structure and
operation of the International Judges and ProsexiRoogramme have been so flawed that
the example in Kosovo cannot serve as a model rit@rrationalizing national judicial
systems without major changes such as those recodaden this report.

Furthermore, while the Secretary-General's Spdemioy on Kosovo urged against
the withdrawal of international participation inethKosovo judicial system, which he
considered would be premature and counter-prodatiivis telling that his report notes,
“The Kosovo justice system is regarded as the watalfeKosovo’s institutions” and a lack of
respect for the rule of law remained a major protA@Vvhile the International Judges and
Prosecutors Programme has been beneficial in emgsundividual cases are conducted
impatrtially, the overall structure and operationtloé Programme has set a poor example in
terms of establishing an independent, impartialcfioming judiciary in Kosovo, which

! Kai Eide,A comprehensive review of the situation in Kos@&eport of the Secretary-General's
Special-EnvoyUN Doc. S/2005/635 (2005), para. 40: “A continpedsence of international judges
and prosecutors will also be required to handlesaslated to war crimes, organized crime and
corruption as well as difficult inter-ethnic cas&be currently ongoing reduction in the number of
international judges and prosecutors is prematodesaould urgently be reconsidered. The result of
such reductions would be a further loss of creitjbdf the justice system and of confidence in it
?mong the population in general and the minorityicnities in particular.”

Ibid, at 3.
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6 Kosovo (Serbia): The challenge to fix a failed UN justice mission

upholds the rule of law. Therefore, a number ofongnt changes need to be made to ensure
international judges and prosecutors deliver theefits they were promised to bring to the
Kosovo justice system.

This report briefly describes the collapse of théigial system in Kosovo which led
to the creation of the International Judges andgétators Programme. It compares the stated
aims of the UN, and UNMIK in particular, and theader international community in setting
up a transitional justice model with the resultglos programme. The report also compares
the performance of the programme with internatidaal and standards concerning the right
to fair trial and the rights of victims to justiead full reparations. It draws lessons to be
learned when developing and implementing futurgaitives to incorporate an international
component into collapsed national judicial systeni&he report concludes with extensive
recommendations to the EDSP mission or any oth@tasly mandated international body for
improving the International Judges and Prosecufrsgramme so that it will satisfy
international law and standards and for rebuildthg Kosovo justice system within a
reasonable, but clearly defined time so that ayfidical justice system will be able to
administer justice in a manner that can guararaierfals in all cases and full reparations to
victims of crimes under international law and tHamilies.
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PART ONE - BACKGROUND

l. Collapse of the judicial system in Kosovo

UNMIK was established by the UN Security CouncilkdhJune 1999, the day after the North
Atlantic Treaty Organization (NATO) suspended diikes in its eleven-week campaign
against Yugoslav and Serbian armed forces. InIRiéso 1244 (1999), the Security Council
mandated UNMIK to promotéeithe establishment . . . of substantial autonomyl aelf-
government in Kosovo, perform “basic civilian adistrative functions where and as long as
required” and maintain “civil law and order?® In a formulation that lay at the root of many
of the problems with UNMIK's approach to addressthg problem of the collapse of the
judicial system, the Security Council declaréall legislative and executive authority with
respect to Kosovo, including the administratiorntla# judiciary, is vested in UNMIK and is
exercised by the Special Representative of thee@eyrGeneral[.]” As discussed below,
the consolidation of legislative, executive andigiad functions in one person, instead of
ensuring the classical separation of powers witackb and balances between the three
branckées that Montesquieu considered were neceésanolitical liberty, led directly to
abuses.

UNMIK faced a huge challenge immediately. The mgjoof the population of
Kosovo's population had been expelled. As theyabeg return over the next few weeks:

...an increasing number of returnees resorted tceviod and intimidation as a means
of retrieving some semblance of their previous slive Looting, arson, forced
expropriation of apartments belonging to Serbs atfter non-Albanian minorities,
and in some cases, killing and abduction of noraAians became daily phenomena.
Moreover, organized crime, including smuggling, gltafficking, and trafficking in
women, soon flourished. It was apparent, withia first few days, that the previous
law enforcement and judicial system in Kosovo halthpsed®

3 UN S. C. Res. 1244 (1999), 10 June 1999, paréa)land (b).
* Ibid., para. 11 (i).
® He declared that:

“there is no liberty, if the judiciary power be reparated from the legislative, the
life and liberty of the subject would be exposedutbitrary control; for the judge would be
then the legislator. Were it joined to the execatpower, the judge might behave with
violence and oppression.

There would be an end of everything, were the sauae or the same body, whether
of nobles or of the people, to exercise those thoweers, that of enacting the public
resolutions, and of trying the causes of indiviglal

Charles de Secondat, Baron de Montesquisprit des Loig1748) Book XI, Ch. 6, 69-70 (Tr. T.
Nugent, Revised J. V. Pritchard).

® Hansjorg Strohmeyer, “Collapse and Reconstruaifam Judicial System: The United Nations
Missions in Kosovo and East Timor,” 95 Am. J. Int!l46, at 48 (2001) (footnotes omitted).
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8 Kosovo (Serbia): The challenge to fix a failed UN justice mission

As the UN Secretary-General noté@he security problem in Kosovo is largely a
result of the absence of law and order institutiansl agencies. Many crimes and injustices
cannot be properly pursued.The judicial system was in a state of collapske Withdrawal
of the Yugoslav People’s Army, Serbian police aratamilitary forces following the
Kumanovo Military Technical Agreement on 9 June 4@%0 saw the withdrawal of the
Serbia state authorities, which included the jutici During the Serbian administration of
Kosovo the ethnic Albanian population had beerbatlexcluded from the judiciary and the
legal profession. In his report to the UN Secuftyuncil on the Interim Administration in
Kosovo the UN Secretary-General notéBplitically-motivated and ethnically one-sided
appointments, removals and training led to a jualgiin which, out of 756 judges and
prosecutors in Kosovo only 30 were Kosovo Albasidn

With the departure of Serbian authorities, muclthef Serbian judiciary also left and
went to Serbia, fearing reprisals from the ethnlbafian population or in solidarity with
Serbia’s decision not to participate in or seneribw UNMIK administratio.

Furthermore, concerns had already been raiseddiegafair trial rights in Kosovo,
prior to escalation of the conflict and NATO intention® In a report on the human rights
situation in the former Yugoslavia in 1997, the Skcretary-General found:

Fair trials standards are particularly at risk inases connected with political activities.
Major breaches of international standards for dueqess and also of several Yugoslav
procedural requirements were found by an observemfthe Belgrade Office of the
United Nations Office of the High CommissionerHfman Rights who attended most of
two trials of Kosovo Albanians conducted in thetfis Court, Pristina, between May
and July 1997. The cases were recently described #&pecial report of the Special
Rapporteur!

'Secretary-General report to Security Council, “®& Interim Administration Mission in Kosovo”,
S/1999/779, 12 July 1999, para. 6,
http://daccessdds.un.org/doc/UNDOC/GEN/N99/204/DEifN9920410.pdf?OpenElement

8 |bid., para. 66.

% Michael Hartmanninternational Judges and Prosecutors in Kosovo:eiwNModel for Post-Conflict
PeacekeepindJnited States Institute for Pea&pecial Report 112, October 2003.

% For a review of some of these concerns see Ammetstgnational FRY: Kosovo: A Decade of
Unheeded Warningg&mnestyinternational’sconcerns in Kosovo: volume 1: May 1989 - December
1997 Al Index: EUR 70/039/1999, 1 May 1999, afRY:Kosovo: A Decade of Unheeded Warnings
Amnestyinternational’sconcerns in Kosovo: volume 2: January 1998 — Mar@f9 Al Index: EUR
70/040/1999, 1 May 1999.

1 Secretary-General report to the General Assenkhlynan Rights Questions: human rights situations
and reports of Special Rapporteurs and Represesgati situation of human rights in the former
Yugoslavia, U.N. Doc. A/52/90, 17 October 1997 gdr66 -
http://daccessdds.un.org/doc/UNDOC/GEN/N97/278/DHER9727802.pdf?OpenElement
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Therefore, one of the initial goals identified byNMIK to be a priority was the
establishment of,an independent, impartial and multi-ethnic judicyawith high standards
of competence and professional ability”.

[I.  The UNMIK response

A. The attempt to rebuild a multi-ethnic judicial system with exclusively local staff

UNMIK first attempted to rebuild the local criminplstice system entirely with local staff.
On 28 June 1999, two weeks after the arrival offiise UNMIK staff, UNMIK established a
panel of local and international legal experts, th@nt Advisory Council on Judicial
Appointments (subsequently replaced by the Advislugicial Commission), including two
ethnic Albanians, one Bosniak and one Serb, ali mievious experience in administration of
justice in Kosovo, and three international lawyeosn different international organizations,
to assist with the appointment of judges and puatses’® Throughout July and August 1999
local judges and prosecutors identified selectedhis/ panel were appointed to the Kosovo
Interim Judiciary, which formed part of what UNMit¢ferred to as the ‘Emergency Judicial
System’. While observers for the Organization fac@ity and Cooperation in Europe
(OSCE) suggested from the outset that there wased to introduce international experts, it
was decided that the judiciary was best re-buihgisnembers of the local legal and judicial
community. This was in part due to fears of appegfcolonial’ in its approach and in part
due to Hle fact that no established, easily depleybody of international judicial personnel
existed.

However, UNMIK’s attempt to build an independentultirethnic judiciary was
thwarted by the two problems discussed above: theerae of an experienced ethnic
Albanian judiciary and the withdrawal of the Serbjadiciary, who had relocated to parallel
courts within Serbia proper. Those Kosovo Albanitires had participated in the judiciary
throughout the 1990s were widely viewed as collatoss with the Serbian regirre.
Therefore, it fell to Kosovo Albanian jurists whacdnot practised law since prior to 1989, if
ever, to take up appointments in the new judicidganwhile, when appointments were

2 UNMIK Press Release — UNMIK/PR/4, 28 June 1999 -
http://www.unmikonline.org/press/press/pr4.hti®ée also Secretary-General report to Security
Council, On the Interim Administration Mission irokovo, U.N. Doc. S/1999/779, 12 July 1999, para.
18.

13 Strohmeyersupranote 6, at 52.

14 Hartmannsupranote 9, at 4, Richard Rogeksow the United Nations Interim Administration in
Kosovo dealt with the issue of Ethnic Bias in thdidiary, in Humanitarian Law CenteStrategy for
Transitional Justice in the former Yugoslavia — Degwith the Past — Post-conflict Strategies for
Truth, Justice and Reconciliation in the regiortled former Yugoslavid&roceedings of the
International Conference co-organized by the Hutaaian Law Center and the Council of Europe,
Belgrade, 1-2 October 2004.

5 Hartmannsupra note 9, at 5.
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10 Kosovo (Serbia): The challenge to fix a failed UN justice mission

made in September 1999 to the Ad Hoc Court of Figbeal, not a single Serb candidate
applied!® Therefore, the judiciary established by UNMIK daly consisted of ethnic
Albanians.

As the ethnic Albanian community had been almostmletely excluded from
government and other administrative positions frb@8®1 onwards, there were very few
professionals with sufficient skills and experietteeconduct serious cases. A number of the
cases involving local prosecutors involving allegetthnically based crimes were poorly
prepared’. There have also been numerous problems with odge panels or panels in
which they were a majority, including conductingals in absentia even when prohibited
under UNMIK regulation$® Furthermore, in addition to the continuing conseabout the
quality of the jurisprudence of local judges, irethlimate of ethnic tension a judiciary
composed almost entirely of ethnic Albanians ditlelito inspire confidence among Serb and
other minority communities of the likelihood of a@irftrial before an impartial panel. Finally,
it soon became clear that in some instances thasermore than just an appearance of bias.
Independent monitors reported examples of casexlsmissed and defendants released
when those involved were ethnic Albanians and 8efbndants being detained and convicted
of war crimes on minimal evidence, either due tmgsgthy on part of court or due to fear of
intimidation from Kosovo Albanian community.

In September 1999 the Special Representative ofStretary-General (UN Special
Representative), established the Technical Advis@ygmmission on Judiciary and

8 UNMIK Press Release — UNMIK/PR/43, 14 Septembe91.9
http://www.unmikonline.org/press/press/pr43.html
" For example, in a trial before an internationaigdaf the District Court of Mitrovica, two ethnic
Serbs, Stojan Jovandévand Bogoljub Mis, charged for acts of violence by Serbian police @amed
forces in 1998, were acquitted after it concludeat the prosecution by the District Public Prosecut
of Prizen was based on fundamentally flawed ideatifon procedures as well as testimony by
witnesses who may have colluded with each ot&ojan Jovanovicase, P.N010/2001, Mitrovica
Dist. Ct., 2 November 2001.
8 UNMIK Regulation No 2001/1, On the ProhibitionBfials in Absentia for Serious Violations of
International humanitarian Law, (http://www.unmilime.org/regulations/2001/reg01-01.html)
“Amnesty InternationalAmnesty International’s Recommendations to UNMIKhenjudicial system
Al Index: EUR 70/006/2000, 4 February 2000, atde Slso OSCEAssessment of the Situation of
Ethnic Minorities in Kosovo, Period covering Novemt999 through January 200para. 20
(http://www.osce.org/kosovo/documents.htienhd William O’Neill, UNMIK'’s senior adviser on
human rights from August 1999 to February 200B@sovo: An Unfinished Peace
“Instances of bias against Serbs and other miesréimong the Albanian judiciary surfaced
early during the Emergency Judicial System and lcantinued ever since... Albanians
arrested on serious charges, often caught red-dand&FOR or UNMIK police, frequently
were released immediately or were not indictedsarimbequently released. Meanwhile, Serbs,
Roma, and other minorities arrested on even miharges with flimsy evidence were almost
always detained, and some stayed in detention tiergh they were not indicted.” (Quoted
in Hartmannsupranote 9, at 6).
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Prosecution Service to advise on the structureaginainistration of these two institutions. As
the UN Secretary-General in his report to the Sgc@ouncil in December 1999 noted:

One of UNMIK’s priorities has been the establishinehan effective, impartial and
independent judiciary. To this end the Institut®uilding and Civil Administration
components have worked together closely on the ganey Judicial System. A total of
572 interviews have been conducted for the locdicjary database. A total of 328
judges and prosecutors and 238 lay-judges have bemmmended for appointment by
the Advisory Judicial Commission. However, the Eyaecy Judicial System at present
has only 47 judges and prosecutors — 41 Kosovonddina, 4 Muslim (Bosniac), 1 Roma
and 1 Turk — following the resignation of 6 Kos@erb judges for security reasons and
the departure of another to Serbia. Reportedly,gps] prosecutor and lawyers,
particularly those belonging to ethnic minoritielsave been threatened. As a result,
preserving a multi-ethnic judiciary in Kosovo ischening increasingly difficuf®

B. The proposed Kosovo War and Ethnic Crimes CourtKWECC)

In order to address the difficulties faced by tlesvrjudiciary in dealing with ethnically and
politically sensitive cases, in December 1999 dadinability of the ICTY to investigate and
prosecute more than a handful of the crimes agaumstanity and war crimes committed in
Kosovo, the Technical Advisory Commission on Juaigi and Prosecution Service
recommended to UNMIK Department of Justice thag@asate court be established to try war
and ethnically-motivated crimes: the Kosovo War &thinic Crimes Court (KWECC). This
court was proposed as an extraordinary court witthenKosovo legal system, composed of
local and international judicial personnel. It wiashave jurisdiction over cases involving
grave breaches of the Geneva Conventions, vioktibthe laws or customs of war, genocide,
crimes against humanity and other crimes committegbolitical, racial or religious grounds
in Kosovo since 1 January 1998. Crimes identifiestenmurder, extermination, enslavement,
deportation and imprisonmefit:

It was anticipated that the KWECC would operatepast of a broader system of
adjudication between the domestic courts and thafséCTY, and would handle
difficult cases at the same time that it would @ase the capacity of Kosovar judges.
It would have concurrent jurisdiction with othergudar courts, with its Chief
prosecutor to determine that it would hear the caseemain in other courts. The

20 Report of the Secretary-General on the Uniteddwatinterim Administration in Kosovo, U.N. Doc.
S/1999/1250, 23 December 1999, para. 54 -
http://daccessdds.un.org/doc/UNDOC/GEN/N99/387K&/IIN9938703.pdf?OpenElement

2L \While the report of the Technical Advisory Comninsson Judiciary and Prosecution Service is still
not publicly available, a summary of the proposedcsure of the Court is contained in the US State
DepartmentKosovo Judicial Assessment Mission Repdpril 2000, at 21 -
http://pristina.usmission.gov/jud.pdSee also John W.D. Jones, & Steven Povméstcnational

Criminal Practice3 Ed., Oxford University Press, Oxford, 2003 at 29.
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12 Kosovo (Serbia): The challenge to fix a failed UN justice mission

KWECC would have primacy over other domestic cowatsl would be able to
assume jurisdiction over a case at any given pointwould have concurrent
jurisdiction with ICTY and would defer to ICTY’sapetence. The KWECC was to be
composed of panels with both local and internationgpresentatives, but its
President, Vice President, Chief Prosecutor, Deftityef Prosecutor, Registrar and
staff would all be international. It was plannedtiihe KWECC would work together
with Kosovar judges and prosecutors on these diffitases as one form of capacity
building??

According to a report commissioned by the Cana@iapartment of Foreign Affairs
and International Tradé]i]nitially the proposal to create the KWECC enjegl good support
and the UNMIK Department of Judicial AdministratiibJA] spent a great deal of time and
effort in developing operational plans to establige court”?* The UN Secretary-General in

his March 2000 report to the Security Council alsferred to the Court’s establishment:

UNMIK is also making concerted efforts to establishar and ethnic crimes court as
soon as possible. The Technical Advisory Commissiocdudiciary and Prosecution
Service, established pursuant to UNMIK regulatian N999/6 of 7 September, 1999,
recommended the creation of such a court. The q@dai nature of war and
ethnically related crimes requires that these cgrbe tried by panels with both local
and international representatives. In this connaatithe support of Member States in
identifying and fielding expert personnel and iroyiding material and financial
support will be essentiaf.

UNMIK did not consult civil society in the draftingf the proposal, which has never
been made public, despite attempts by Amnestyriatemal to obtain a copy. Indeed, secret
preparations for the Court continued well into 20@0a press release issued on 17 May 2000,
UNMIK stated:

The [Department of Justice] is also in the proceEsetting up the Kosovo War and
Ethnic Crimes Court (‘(KWECC’). The court will berapetent to try persons for war
crimes, crimes against humanity, genocide and atedous crimes committed on the
grounds of race, ethnicity, religion, nationalitgssociation with an ethnic minority
or political opinion. KWECC will have both local dninternational judges and
prosecutors?®

22 Mark Baskin , Pearson Peacekeeping Cehessons learned on UNMIK Judiciamgport
commissioned by the Department of Foreign Affaird &nternational Trade of the Government of
Canada, 5 June 2001, at 19.

%3 |bid., at 19.

%Report of the Secretary-General to the Securityn€bwn the Interim Administration Mission in
Kosovo,U.N. Doc. S/2000/177, 3 March 2000, pard. 11
http://daccessdds.un.org/doc/UNDOC/GEN/N00/325M&/IN0032536.pdf?OpenElement

25 “Reviving the judiciary in Kosovo”, UNMIK Press Rease, 17 May 2000, UNMIK/PR/242 -
http://www.unmikonline.org/press/press/pr242.html
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It was reported in June 2000 that the chief intiéonal prosecutor for the KWECC
had been appointed and had arrived in Kosovo aadttle Court was expected to start work
in the summef® However, despite the obviously continuing plannthgoughout 2000, the
Court never materialised. The reasons suggestedtsfaabandonment vary, but it seems
concern as to the financial implications, Unitedt&$ reluctance and the establishment of the
International Judges and Prosecutors Programmebrugry 2000 led to the proposal being
quietly laid to rest by the end of 2060.

C. Establishment of the International Judges and Rysecutors Programme

In the meantime, the first international judge afidt international prosecutor were
introduced into the District Court of Mitrovica/Mdvicé in response to riots and inter-ethnic
violence, which broke out following an attack on February 2000 on a UN High
Commissioner for Refugees (UNHCR) bus carrying Sertio Serb-dominated northern
Mitrovica/é?® On 15 February 2000, the then UN Special Repratieet Bernard Kouchner
promulgated Regulation 2000/6Dn the Appointment and Removal from Office of
International Judges and International ProsecutorBhis regulation provided for the
appointment of international judges and prosecutorsonduct criminal cases within the
jurisdiction of the Mitrovica/é District Court (fdahe full text, see Annexe One).

In May 2000 Serb detainees in other parts of Kodmgan hunger strikes to protest
against their lengthy pre-trial detention perioghjch in some cases were up to 10 months.
Many of the detainees had not even been indict@tie detainees called for immediate trials
with international judges and prosecutors as thaimkees in Mitrovica/é were now receiving.
Regulation 2000/6 was therefore amended to allow nfmre international judges and
prosecutors to be appointed and, on 27 May 20@0rebulation was amended to cover all
regions of Kosovo.

By December 2000 it was decided that the mere poesef one international on a
judging panel was insufficient to ensure a lacliak as the international judge could still be
out-voted by a majority of ethnic Albanian judg&se UN Special Representative therefore
promulgated a further regulation; Regulation 2080/6©n Assignment of International
Judges/Prosecutors and/or Change of Velfsge Annexe Two for the full text of this
regulation). This regulation provided for a casdéoassigned by the Special Representative,

ZUNMIK Local Media Monitoring report, 3 June 200Gwvailable at
http://www.unmikonline.org/press/mon/Imm030600.html

2" Baskin reports that the proposed cotfgl| victim to the budgetary concerns of the Advis
Committee on Administrative and Budget QuestiolBBQ] in August 2000 Baskin,supranote
22, at 19.

B UNMIK Press Release, 1 February 2000, UNMIK/PR/45vailable at
http://www.unmikonline.org/press/press/pr150.html

2 For more on this, see Part Three of this repae. &so Amnesty Internation&lpsovo/Kosova:
“Prisoners in our own homesAl Index EUR 70/010/2003, April 2003 at 20.
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to an international prosecutor, international inigeding judge and/or a majority international
panel of judges, on application by the accusedref counsel, the prosecutor or the UNMIK
Department of Judicial Affairs (later DepartmentJofstice) itself. It was not possible for an
application to be made once a trial had commenaddtlie regulation provided that a
Regulation 64 panel could be appointed for any kgeeproceedings.

Following the promulgation of this regulation alases involving war crimes,
genocide or crimes against humanity are supposédve been dealt with by Regulation 64
panels® (although the reality is that this has not beendhse, as discussed in Part Four of
this report). International judges and prosecutbase also been responsible for cases
involving serious inter-ethnic crimes, organisedmer and corruption. They have operated
within the domestic court system in the form of edxinternational/local, majority
international or, in certain particularly sensitieases, all international judicial panels.
Originally the international judges and prosecutamere located in the Supreme Court in
Pristina and in district courts in each of the naipalities of Kosovo. However as of 2006,
apparently in an attempt to capitalize better @nlitihhited numbers of international judges and
prosecutors, the UNMIK Department of Justice hdsceged all internationals back to
Pristina from where they are to handle cases fropural Kosovo under the ‘single
jurisdiction’ approach’® As discussed below in Part Four, the single gliciion approach has
had a number of adverse effects, including furtimiting access to international judges and
prosecutors and reducing the possibility for intécan with, and mentoring of, the local legal
community.

Further changes to the International Judges ansePutors Programme by UNMIK
before the expected EU takeover of the adminisinatf Kosovo are expected. While in
Kosovo in April 2006, Amnesty International delegmtvere told of a planned restructuring
of the International Judges and Prosecutors ProgenA new prosecutor’'s office (the
Special Prosecutor’'s Office) was planned, which idoe made up of ten local and ten
international prosecutors who will jointly proseeubrganised crime, trafficking in human
beings, inter-ethnic crimes, terrorism and corampif There was also a proposal that was
being circulated by Chief International Judge Cdpefalta, which Amnesty International

%0 OSCE Department of Human Rights and Rule of Laggal Systems Monitoring Sectidfipsovo’s
War Crimes Trials: a Revieveptember 2002, at 11.

31 OSCE Department of Human Rights and Rule of Laggdl Systems Monitoring Sectioosovo
Review of Criminal Justice System 1999-2005: Ref@md Residual Concernlarch 2006, at 66.
Amnesty International Interview with Annunziata @igolo, Deputy Director, DOJ, 7 April 2006.
#bid. at 67. However, it appears that the creatiorisf @ffice will have to wait until the EU Defence
and Security Policy Mission succeeds UNMIK. Seedpaan Agency for Reconstructiddpport to
the Establishment of the Kosovo Special Prosecuiiffge.

An EU-funded project managed by the European Ageardgeconstructionposted early in 2007
(recruiting aProject Manager with the responsibility for plargilerganization and implementation of
the Kosovo Special Prosecutor Office (KSP@upport to the Establishment of the Kosovo Special
Prosecutors’ OfficeAn EU-funded project managed by the European Agmdyeconstruction The
Kosovo Special Prosecutor’ Office, under the Minyigif Justice, became operational in April 2007.
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understands envisages a special chamber of thee@apiCourt made up of mixed
international/national panels to hear the casek dath by the Special Prosecutor’s Office.
As the proposal has not yet been made public, ¢teld of the structure are not yet known.
However, it currently appears that this could betarn to the KWECC model proposed by
the Technical Advisory Commission on Judiciary &mdsecution Service back in 1999. It is
not, however, envisaged that this chamber wouldlgonmany war crimes cases, but would
rather primarily address issues of corruption amgduwised crime.
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PART TWO — THE FAILURE TO RECRUIT AND TRAIN
PROPERLY INTERNATIONAL JUDGES AND
PROSECUTORS

l. The ineffective recruitment of international staff

“Some internationals may not be ‘up to scratch’thely are better than the locals®3.”

Many members of the Kosovo legal community andl geciety told Amnesty International
that they considered the introduction of internadigjudges and prosecutors as an important
and useful step towards re-establishing the Kospmtice system and inspiring public
confidence in it as an institution. However, thésoaexpressed doubts as to whether all of
those recruited were sufficiently qualified to bapable of this difficult task. This concern
was echoed by a number of UNMIK sf4fand has been commented upon by numerous other
international observers. A review of the recruitinprocedures adopted by UNMIK makes
this concern unsurprising. By failing to adopt @igr@ssive, targeted approach to recruitment,
UNMIK has created a programme in which the standéijddges and prosecutors has varied
considerably. Furthermore, as clearly thought-owt @éetailed selection criteria do not appear
to ever have been employed, those recruited hatem afot held the necessary skills or
experience to carry out an extremely challenging sensitive role in rebuilding the Kosovo
judicial system.

A. Absence of an aggressive recruitment programme

In February 2000 Amnesty International made a nurobeecommendations to UNMIK on
the judicial system, including the introduction afsmall number of international personnel
into the domestic courts to assist local judiciavith sensitive cases and to raise their
awareness of international human rights standdtdslt was recommended that the
international personnel recruited be carefully atelé from countries with a civil law tradition,
to ensure respect for the domestic legal systerhinvitvhich they would be required to
operate. Amnesty International also recommended tfe@ny international professionals
chosen to work in Kosovo should also have trairamgl experience in the application of
international human rights law”.

33 Representative of Legal Systems Monitoring Seci@BCE Department of Human Rights and Rule
of Law.

3 Amnesty International interview, April 2006.

% Amnesty InternationalAmnesty International’s Recommendations to UNMIKhenjudicial system
February 2000 Al Index EUR 70/006/2000, 4 February 2000.
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Considering the seriousness of the crimes theriatemal personnel were introduced
to try - crimes such as war crimes, crimes againshanity® and genocide - it seems self-
evident that the highest calibre candidates, withgreatest experience possible, should have
been chosen to serve in Kosovo. In addition, itéonal judges and prosecutors were
considered necessary in Kosovo because local judgdsprosecutors had, in war crimes
cases, been unable to ensure fair trials and humgais protections in accordance with
international law and standards.

For those who believed international participatigithin the judicial system was
necessary (at least in the early stages of Kosaea@nstruction), the international judges and
prosecutors were intended not merely to act asdausswho could give an appearance of
independence and impartiality to proceedings, g # bring experience and knowledge of
international law and standards. The additionalllehge posed by the decision to insert
internationals into the domestic legal system nesglisome attempt to be made to ensure that
the internationals selected were both willing abtedo work within the system and apply
both the applicable domestic law and internatidnahan rights conventions and standards
incorporated into applicable law under UNMIK Redidas 1999/1 and 1999/24. In order to
ensure the most appropriate individuals were apedjrnit was necessary for there to be a
clear, focused and aggressive recruitment programme

Amnesty International, in recommendations made eomog the International
Criminal Court and the African Court on Human arebples’ Rights detailed a number of
principles for the nomination and selection of jesidor international courts. A number of
these recommendations are equally applicable icdh&ext of the internationalized panels in
Kosovo. For example:

- Ensuring all attempts are made to achieve gendent®among those appointed;
- Ensuring wide advertising of the nomination progess

- Providing transparency in the nomination and seleqirocedure; and

- Allowing for the inclusion of civil society in nomation proces¥’

The UN Office of the High Commissioner for HumargRs (OHCHR), in its Rule-
of-Law Tool for Post-Conflict States entitled, ‘Bezution Initiatives’ released in 2006 also
notes the importance of recruiting qualified andidated international staff to ensure the

% Whether crimes against humanity could be chargettuthe applicable law has been a matter of
some controversy and the issue is discussed indiudetail in Part FourArticle 117 of the new
Provisional Criminal Code of Kosovo, which cameoifdrce on 6 April 2004, pursuant to UNMIK
Regulation No. 2003/25 expressly includes crimesreg humanity.

37 Amnesty Internationalnternational Criminal Court: Checklist to ensutieetnomination of the
highest qualified candidates for judged Index: IOR 40/026/2005, September 2005. Amyest
International African Court on Human and Peoples’ Rights: Chestklh ensure the nomination of the
highest qualified candidates for judged Index: IOR 63/001/2004, January 2004.
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effectiveness of a transitional justice model. Ampoother recommendations, the Tool
suggests:

“Targeted searches and loan arrangements with losintries may help, as
may attractive conditions of service...Rigorous s&acriteria should apply,
and the process should have similar requirements irfiternational and
domestic candidates™®

Unfortunately, in Kosovo it seems none of thesesiibs approaches were ever
employed. The first international judge was a memifethe UNMIK mission who was
‘persuaded’ to take the role in response to thergemey situation, which had emerged in
Mitrovica/é (detailed above in Part One of thisamp This ad hocapproach set the trend for
UNMIK’s entire approach to the International Judgexl Prosecutors Programme (other
aspects of thiad hocapproach are discussed in Part Four of this repbrtterms of
recruitment, it appears that at no stage were semdforts made to identify and recruit the
most highly qualified, experienced and approprieémdidates in the world for the job.
UNMIK'’s failure to make these efforts has beeneefiéd in concerns that have been raised
ever since regarding the efficacy of the intermalqudges and prosecutors programme.

A former Deputy Special Representative of the UNr&@ry-General for Police and
Justice and his Senior Adviser have written:

“Candidates must have substantial experience asadepsional judge dealing with
criminal law cases in their home jurisdiction, asliras a knowledge of the civil law
system and be familiar with international human higy standards and legal
principles.”

These criteria have not been reflected in the medisements until very recently.
The May 2006 advertisement on the UNMIK websiteifdernational judge and prosecutor
positions requires no more than an advanced lawededuency in English and five years
experience as a judge for judicial appointmentsa®m@ public prosecutor for international
prosecutor position.Despite numerous oral and written requests tdJiMIK Department
of Justice, Amnesty International has not been igeml/with a copy of any selection criteria
for recruitment, making it difficult to ascertairhether any other qualifications or skills were

%8 OHCHR,Rule of Law Tools for Post-Conflict States: Prosizulnitiatives 2006, at 43 -
http://www.ohchr.org/english/about/publications/dfaleoflaw-Prosecutions_en.pdf

%9 Jean-Christian Cady and Nicholas Booth, DeputycBp&epresentative of the UN Secretary-
General for Police and Justice and Senior Advis@dputy Special Representative of the UN
Secretary-General for Police and Justinggrnationalized Courts in Kosovo: An UNMRerspective,
in Romano, Nollkaemper & Kleffner (edsiternationalized Criminal Courts and Tribunals:e&ia
Leone, East Timor, Kosovo and Cambodihe Project on International Courts and TribuBICT)
71 (New York : PICT & Oxford: Oxford University Psg 2004).

40 http://www.unmikonline.org/boards/JobAnnoun.nsf020penFornas at 31 May 2006.
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sought. Former international judge, Judge LortighefCourt of Quebec believes the UNMIK
Department of Justice simply did not develop mogtaited selection criteria than those set
out in Regulation 2000/8" Judge Lortie also stated that his interview fog fhosition of
international judge consisted of little more thatest of his ability to speak English and to
check whether he had any preconceived opinionsdeggpthe various parties involved in the
war in Kosovo?” Since Amnesty International’s raised concerns tliba qualifications
during its visit in 2006, there have been some owpments in the professional qualifications
listed in the advertisements for international jesftj

In some cases it appears even basic language eswiits were not met by those
recruited. In the 2005 report of the Council of &g Committee on Legal Affairs & Human
Rights, the Rapporteur noted anecdotal evidencentgfnational judges recruited with
insufficient command of any of the official langesgof Kosovo (Albanian, English and
Serbian). He also reported instances of judges/aqgptheir own national laws instead of the
law applicable in Kosovo and of judges lacking fiamity with European human rights
principles?* The report made the following recommendation toMJK! to reinforce the
judicial system, which was adopted by the ParlidiamgnAssembly of the Council of Europe
(PACE) in Resolution 1417 (2004):

“Ensuring that all international judges have a pmpcommand of at least one of the
official languages, along with sufficient experieraf a relevant legal system and of
the applicable international human rights instrurtetf*

1 Jean-Pierre Lortie (2008)0sovo: Mission Impossihl&lotes des conférenciers, Association du

Jeune Barreau de Montréal (Young Bar AssociatioMarfitreal), 36-37 -

http://www.ajbm.gc.ca/pub/formation/kosovo.pdf

“2bid., at 36 (confirmed in telephone interview with Arshelnternational delegate, 24 April 2006).

3 The current advertisement for international judigs the following professional qualifications:
“Education: Advanced university degree in law from a recogdinniversity
Experience Minimum of ten (10) years of relevant criminal&xperience as a professional
judge/prosecutor/barrister/attorney, of which asldive years as a professional judge, in or
before a court equivalent to the District CourKiosovo or a higher court. Familiarity with
international human rights standards and legakjpies. Experience in public international
law and /or correctional and criminal law.”

UNMIK Vacancy Announcement for Mission Assignmeviacancy #: MIK-05-036

(http://www.unmikonline.org/boards/JobAnnoun.nsf@V262E4EE91196CC1257114003267A9/$FIL

E/MIK-05-036,%20International%20Judge,P-5,%20Rodtej.

“4 Tony Lloyd, Rapporteur, Committee on Legal Affaarsd Human Right$rotection of human rights

in Kosovg Report to Council of Europe Parliamentary Assegmbbc. 10393, 6 January 2005, para.

29(vii).

“Ibid., para.4(iii)(f). See also Council of Europe, Rarlentary Assembly Resolution 1417(2004), para.

5(iii)(f). The most recent UNMIK vacancy announaarhfor an international judge stated: “Fluency

in English language with good drafting ability réa. Knowledge of another UN language would be

an asset.” UNMIK vacancy announcemesuipra
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Similar findings have been made in a governmentr@sioned report and in reports
of non-governmental organizations. For examplegmort commissioned by the Canadian
Department of Foreign Affairs and International dean 2001, also referred to the lack of
prosecutorial experience of the international judged prosecutors:

[T]he second wave of recruitment was desperatenieféort to bring in any one who
formally filled the bill and these are with judgimt often do not speak English well,
have little prosecutorial experience, have litthperience in criminal law or in war
crimes. Even international judges and prosecutonpleasized that they are not well-
versed in Kosovar or international war crimes andntanitarian law upon
recruitment®

A report published in 2005 by the Center for Int#ional Peace Operations made a
similar recommendation:

Better recruitment procedures and preparatory tmagn should ensure that

international jurists are sufficiently qualified dn experienced. Judges and
prosecutors should be deployed to post-conflicsimis only on condition that they
have substantial experience in rule of law basetdicjaries, that they are able to

adapt to a different legal system and that theyehaufficient command of the English
language in general and of legal terminology intmadar.*’

In 2004, former OSCE legal advisers, John CeroneGlive Baldwin, also criticised
UNMIK’s recruitment process for failing to ensurefficient “quality control”*® According
to a report published by the International CenderTransitional Justice (ICTJ) in March 2006
the selection process now involves the Chief Irggomal Judge reviewing the applications
and a telephone interview of short-listed candislatesually by two current international
judges, the head of the International Judicial Supbection and a representative of
UNMIK’s personnel office. The ICTJ report howeveotes that,“this system has been
criticized for being haphazard and for the diffiguin exercising quality control at such a

distance”*®

Despite all of the observations and recommendalfistexd above, in 2006, six years
after the creation of the international judges gmwdsecutors programme, the UNMIK
Department of Justice has still failed to addrassissue.

“6 Baskin,supranote 22, at 22.

“’Almut SchréderStrengthening the Rule of Law in Kosovo and BoanthHerzegovina: the
Contribution of International Judges and Prosecsgtatentrum fir Internationale Friedenseinséatze
(Center for International Peace Operations), AZ0D5.

“8 John Cerone & Clive BaldwirExplaining and Evaluating the UNMIK Court SystémRomano,
Nollkaemper & Kleffner (eds.supranote 39, at 53.

“9 International Center for Transitional Justice (I§Lessons from the Deployment of International
Judges and Prosecutors in Kosoffopsecutions case studies series, March 2006, p15 -
http://www.ictj.org/static/Prosecutions/Kosovo.syyutif.
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The global pool of judges and prosecutors qualifiedcarry out the functions
required of international judges and prosecutoithéKosovo courts is a small proportion of
all judges and prosecutors in the world. Howeveg, dpparent complete failure on the part of
the UNMIK Department of Justice even to attemptirtstitute recruitment processes that
would draw in the most suitable candidates is a@enaif deep concern. Despite the small
number of lawyers around the world with extensi¥pegience in international criminal law,
the pool of lawyers with practical experience idging, prosecuting and defending criminal
cases in the ICTY, ICTR, Special Court for Sierenhe and the Special Panels for Serious
Crimes in Dili, Timor-Leste is sufficiently larg® select highly qualified candidates for the
small number of judicial and prosecutorial poststhe Regulation 64 panels. With the
closure of the Special Panels and as the exiteglyatf the ICTY and ICTR progresses, the
numbers of such lawyers is continuing to rise. ebd] the new International Criminal Court
and the Extraordinary Chambers for Cambodia doappiear to have any trouble locating
qualified international judges and prosecutors.

B. Failure to recruit adequately qualified personné

Amnesty International has not been provided witpies of thecurriculum vitaeof those
recruited, despite having made a written requestNMIK Department of Justice. This is in
marked contrast with the International Criminal @puhe ICTY, the ICTR and the
Cambodian Extraordinary Chambers, wherecwriculum vitae of each judicial and
prosecutorial candidate has been made publiclijfalaion the internet prior to appointment.
The website for the Special Court for Sierra Leais® provides basic biographical details
about each of the judges’ professional careershdiitcopies of theseurriculum vitaeit is
difficult for civil society to determine conclusilye whether the international judges and
prosecutors who have served or who continue tceserKosovo have the appropriate skills
and expertise for the task. However, anecdotalezmid suggests that the extent to which
those recruited have been adequately skilled apdréenced has varied greatly.

i. Lack of relevant experience and knowledge of intertional human rights and
humanitarian law

It may be unrealistic to expect the internationaligial personnel introduced into Kosovo to
have a sound understanding of the domestic law priarrival (although there is no reason
they cannot be provided some training). Howeverlight of the nature of the crimes the
internationals were initially expected to proseauteonduct trials and their intended function
as role models in applying international human tdghnd fair trials standards, it is not
unrealistic to expect that those introduced shobébe some practical experience of
international human rights and international hurzaidn law. However, a former

international judge who spoke to Amnesty Interrraicstated that he could not recall during
his interview having been asked any questions ab@itknowledge of or experience in
international humanitarian or human rights law-thregi of which he had.

Amnesty International January 2008 Al Index: EUR 70/001/2008



22 Kosovo (Serbia): The challenge to fix a failed UN justice mission

As noted above, although there is a limited nundigudges and prosecutors with
experience in international humanitarian, crimimmgl human rights law, the number is
adequate to supply the small number of internatigmuests in the Regulation 64 panels.
Therefore, it is of concern that, apart from theyveecent listing in advertisements of
knowledge of human rights and experience in criiniaa, no real attempt seems to have
been made to conduct an aggressive internationatiseffort to locate candidates with such
experience. No attempt seems to have been madeetothe advice or assistance of the
International Criminal Court, ICTY, ICTR, the SpaicPanels for Serious Crimes, the Special
Court for Sierra Leone or the Extraordinary Charalder Cambodia for recommendations as
to how to recruit appropriate candidates, to sedhee temporary loan of judges and
prosecutors or to ask retired judges and prosexofdahese tribunals if they would be willing
to serve in Kosovo.

ii.  Lack of experience in criminal prosecutions

The failure to recruit judicial personnel with imational humanitarian and human rights law
experience might have been mitigated if those rmzithad extensive criminal experience.
The UN Secretary-General in his repdrhe rule of law and transitional justice in conflic
and post-conflict societigmtes:

“It is highly desirable...that those nominated, etbr appointed to serve as judges
in international and hybrid tribunals possess estea criminal trial experience,
preferably as a judge®

However, one former local judge of the Supreme Cauno served from 2000 until
2002, told Amnesty International that he has ofieked himself whether the internationals
introduced had the competence or experience agjuttybe capable of judging the cases
they were brought in to handie.

He was not alone in voicing this concern. For examan official in the UNMIK
Police told Amnesty International delegates thabékeved, even if prosecutors did not have
war crimes experience, they at least needed to simwag prosecution backgrounds so that
they could properly take statements, ensure searchieducted are legal and evidence is
collected properly. In a review that Amnesty Intgfanal conducted of the still unpublished
judgments in war crimes and crimes against humarages, the organization noted at least
one case that had to be dismissed due to impropelligcted evidence. This problem was
also observed by the Humanitarian Law Center (HL@hjch is the non-governmental
organization that has most closely monitored the gvames and crimes against humanity

0 UN Doc. S/2004/616, 23 August 2004, p15.
*1 Interview with Amnesty International, 8 April 2006
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cases in Kosovd’ Amnesty International also found an example ofagecin which the
prosecution’s application for leave to appeal wefsiged as it was filed out of time by the
international prosecutor® In another example, an international judge told n&sty
International of a war crimes case over which he pegesided where he had acquitted the
defendant. The international judge stated that éle\ed at least one of the defence alibi
witnesses could have been verified by the Inteonati Prosecutor but was not due to
incompetence on the part of the prosectitor.

iii. Lack of expertise in dealing with cases of sexualatence

Various international and local non-governmentalgapizations, including Amnesty
International, documented numerous cases of rag@sovo> In addition, according to the
head of the UNMIK Victim Assistance and Advocacyitfor the work of this unit, see Part
Four below), NATO forces also documented rape restiies immediately after they
arrived >® This along with the experience of Bosnia, wheréhbthe 1992 Independent
Commission of Expert's Report and the evidencebgdiore the ICTY in a number of cases,
should have alerted the international communitytie need to ensure sexual violence
committed during the conflict was properly inveatigd and prosecuted. However, it seems
no attempts were made to seek any internationgejgior prosecutors with specific expertise
in gender-based or sexual violence. The apparéatdao do so may be a major reason that
there has not been a single prosecution for sesakdnce as a war crime or crimes against
humanity in Kosovo initiated by an internationabgecutor, although there was one such
prosecution initiated by a local prosecutor agagnstontenegrin, which led to a conviction in
the Joki¢ case that was reversed on appeal by an intera&jiamel of the Supreme Court of
Kosovo on the ground that the District Court hatethto consider the evidence carefully and
failed to call defence witnesses. A prosecutiorabyinternational prosecutor in a retrial led
to an acquittal on the ground that the eye-witidsstification was not credibfe.

iv. Conclusion

*2 Interview with Amnesty International, 8 April 2008umanitarian Law Centefransitional Justice
Report: Serbia, Montenegrao and Kosovo 1999-2@@5June 2006 -
http://www.hlc.org.yu/english/Other/Other/index. gtife=1443.html

>3 Case of Idriz Balaj, Daut Haradinaj, Bekin Zekahmet Elshani, Ramush Ahmetjjpreme Court
Appeal No. AP95/2003, 1 December 2003.

*¥ Telephone interview with Amnesty International,Zdril 2006.

%5 Amnesty International, News Service: 104K9SOVO: Incidents of multiple rapesl Index EUR
70/076/1999, 27 May 1999; Humanitarian Law Cer@sovo: Roma: Targets of Abuse aridlence,
1 December 1999http://www.hlc.org.yu/english/Ethnic_Minorities/Kogo/index.php?file=177.html
Human Rights Watch;ederal Republic of Yugoslavia — Kosovo: Rape ®eapon of “Ethnic
Cleansing’, HRW Index No. D1203, 1 March 2000.

% Amnesty International interview, 4 April 2006.

57 Joki¢ case, Verdict, No. P. no. 27/2000, District CairGjilan (local panel), 20 September 2000,
rev'd, Verdict, No. AP nr. 8/2001, Supreme Court of Kesdinternational panelgcquittal Verdict, ,
S No. P. No. 45/2001, Verdict, District Court@jfilan (international panel), 3 May 2002.
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The head of the OSCE Legal Systems Monitoring 8ectias stated that the UN had
experienced real difficulties getting qualified f@ssional people, was constantly recruiting
and, for that reason, the internationals, whilenpeiess than perfect for the job, were
considered “better than nothing”. This cannot bexeuse for providing second-class justice.
If there have been problems attracting the right sbcandidate, the UN needs to reconsider
the overall recruitment strategy and incentives/igied, in the light of the experience of the
International Criminal Court, the ICTY, the ICTRet Special Panels for Serious Crimes, the
Special Court for Sierra Leone and the Extraorgir@nambers of Cambodia to ensure the
best possible candidates are attracted. Considénmgnternational judges and prosecutors
are being required to conduct trials for the masiosis crimes imaginable in the world,
including war crimes, crimes against humanity aadagide, the recruitment of international
judges and prosecutors for the Regulation 64 iateynal panels and for other international
and internationalised courts, should meet the ligbtandards. This is essential both in terms
of ensuring the best-qualified candidates are Hrbugto assist with local capacity building
and enhancing the credibility and integrity of mmi&ional criminal law. The failure to put in
place rigorous recruitment procedures to ensurenagistent selection of the most qualified
judges and prosecutors in the world has seriousiyadjed the credibility of the International
Judges and Prosecutors Programme as a model foe fimternationalized courts. It has also
undermined the effectiveness of the model in asgisb establish a strong, solid, well-
respected judicial system in Kosovo.

[I.  Lack of training

Amnesty International is deeply concerned by thiéura of the UNMIK Department of
Justice to provide even the most basic traininghim applicable law, the Kosovo justice
system or in international human rights and inteomal humanitarian law, to international
prosecutors and judicial personnel introduced theoKosovo legal system. This is especially
worrying, bearing in mind the concerns raised aboggarding the lack of qualifications or
experience among some of those recruited. It is shoply a failure to develop and
implement training programmes in accordance witarimational standards, such as Amnesty
International’s A12-Point Guide for Good Practice in the TrainingdaBducation for Human
Rights of Government Officid]sACT 30/001/1998, February 1998. At no stage tias
UNMIK Department of Justice established either aitial training programme or a
continuing legal training programme for internaibnudges and prosecutors, despite
recommendations by independent observers. Theoeaglpear to be serious shortcomings in
the training provided by the UNMIK Department ofstloe for local judges, prosecutors,
court administrators, defence lawyers and detemqt@sonnel.

Some training was provided initially to internatrjudges and prosecutors by the
Kosovo Judicial Institute set up by the OSCE, nptUNMIK, in 2000. However, in its
review of the criminal justice system in August @0the OSCE Legal Systems Monitoring
Section recommended:
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The Kosovo Judicial Institute should provide mooenprehensive training on the
application of international human rights law inetltriminal justice context to both
local and international judges and prosecutors.paticular, all appointed judges
and public prosecutors should be required to undeam intensive legal training
course prior to taking their official posts

Although it appears there are still improvementsessary,’ the Kosovo Judicial
Institute has made significant progress in develgpa continuous and comprehensive
training programme for the local judiciary in naté and international law and in specialized
areas, such as crimes of sexual violetlddowever, the director of the Kosovo Judicial
Institute told Amnesty International delegates tthawvas not entitled to train international
judges and prosecutors. International judicial @engl would sometimes be invited for
specific training sessions, but generally any imenlent was as trainets.

Representatives of the UNMIK Department of Jushiternational Judicial Support
Division told Al that stated it did not have anyogramme in place for the induction and
ongoing training of new international personnel d@hat this was the responsibility of the
Kosovo Judicial Institute. When Amnesty Internatibinformed the International Judicial
Support Division that it had been told the Kosoudidial Institute’s mandate did not include
the international judiciary, the Division concedhbdt no training at all was provided.

As explained in the previous section, many of tmernational personnel recruited
have little or no practical experience or knowledfinternational criminal law, international
humanitarian law and human rights law. This seriga®, coupled with their lack of
knowledge or experience of the domestic legal ti@ui system and applicable substantive
and procedural law, makes it essential for the UKINDlepartment of Justice to provide the
international judges and prosecutors with compreiverinitial and continuing training.

A number of the international judges interviewedfmnesty International described
a feeling of just being “dropped in”. One judgédtdmnesty International delegates that he

8 OSCE Department of Human Rights and Rule of Laggdl Systems Monitoring Section, Feb 2000-
July 2000 report, 22.

*9 Human Rights Watchyot on the Agenda: The Continuing Failure to Addrascountability in
Kosovo Post- March 2004RW Index No. D1804, 3May 2006, at 29 cites complaints that the
training provided remains superficial and doesau®quately address the needs of those being trained
€0 The 2006 programme details plans for approximat8lgeminars and workshops in the areas of
criminal, minor offences, civil, European Union dnternational law as well as in developing praaitic
legal skills. A two-day intensive seminar on suhttee and practical aspects of war crimes cases was
held in June 2005. Amnesty International delegai® also told that there had been two or three
trainings on sexual violence and a number of trgision gender issues when the anti-discrimination
law was passed — interview with director of Kosdudlicial Institute, 4 April 2006. However,
Amnesty International has not had an opportunitywaluate the quality of this training in accordanc
with international standards, such as the orgainizat 12-point programme (see below).

%1 Interview with Amnesty International delegateg\ptil 2006.
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was allocated a case the day after he arrived. 8y of training he stated he hathur or
five hours of chat over a couple of weeks withcalldaw professor. That was about itHe
understood that there were also seminars once ehleeg months but that on top of the
workload it was almost beyond the capacity of imaional judges to participafé.Another
international judge described a situation in whii lack of awareness of local culture and
customs led to him offending a witness who promietfiycourt and refused to testify.

All the international judges, both current and ferminterviewed by Amnesty
International stated they had simply requestedpy @ the criminal and criminal procedure
code and familiarised themselves with it in theimaime, prior to or upon arrival. This is not
sufficient to allow the international judicial persel to fulfil their role. It is disadvantageous
to the international judges and prosecutors, wieofarced to apply the law within a legal
system which many of them have no familiarity with,very serious cases with serious
consequences for the individuals involved. It isoatlisadvantageous to the accused as the
certainty of the law and its application is undered because the international judges and
prosecutors are forced to rely on their own legaditions and principles.

The combination of a lack of training and the laflclarity regarding applicable law
and the ways in which the various sources of applelaw should be read together has also
added to this uncertainty. As one former intermaigudge told Amnesty Internationdlt
was never clear to u@nternational judgeshow exactly international standards should be
applied to the laws’This judge also told Amnesty International:

[there was a] giant problem of interpretation bewtmecivil law and common law
judges. As the first common law judge there | @ddét of hits. | couldn’t get a clear
answer on how to handle this — it seemed to bgaw own thing time’ so | did!

One respected local defence lawyer told Amnestgriational that he believed
international prosecutors simply copied ICTY indieints, without consideration for the fact
that Article 7 of the ICTY Statute is different frothe applicable law in Kosov8He told
Amnesty International that in his opinion, “thesfirproblem the international judges and
prosecutors are facing here is that they don’t kiloavapplicable law. This is especially a
problem for war crimes.®® This criticism of the over-reliance on ICTY indivénts was
echoed by a former international judtfeThe recent ICTJ report also notes concerns
regarding the influence of the different legal ttiaths from which prosecutors have come on
the drafting of indictments and charging practites.

®2 Interview with Amnesty International delegate,Agril 2006.

% Telephone interview with Amnesty Internationaledgite, 24 April 2006.

 Amnesty International Interview, 8 April 2006.

%5 Amnesty International Interview with Kosovo Albanilawyer practising in Pristina, 8 April 2006.
6 Amnesty International Interview, 11 April 2006.

571CTJ, supranote 49, at 23.
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The Council of Europe Committee of Legal AffairsdaHuman Rights also noted
with concern the lack of training received by iniional judicial personnel:

As for international judges, whilst in general walppreciated for their experience
and ability to deal with politically or ethnicallgensitive cases, not all have had the
training necessary for the j6b

For this reason, the following recommendation waadento UNMIK by the
Parliamentary Assembly in Resolution 1417 (2004):

Reinforce the judicial system, including by:

e. providing full and effective training to judggwosecutors and lawyers on all
aspects of the law, in particular new instrumenishsas the Provisional Criminal
Code and Provisional Criminal Procedure Code antkinational human rights
applicable in Kosov&’

This recommendation has still not been implemented.

PART THREE — THE DENIAL BY REGULATION 64
INTERNATIONAL PANELS OF THE RIGHT TO A FAIR
TRIAL

The UNMIK Department of Justice has failed through International Judges and
Prosecutors Programme to fulfil its core mandatétaobuild a multi-ethnic, independent,
impartial and competent judiciary, while ensurimgthe shorter term that inter-ethnic and
organised crime are addressed through internatjodges and prosecutors who can act, and
be seen to act, without fear or favolt”As a body established by the UN, it must operate
a manner consistent with the purposes of that agaon, which include “promoting and
encouraging respect for human rights and for furetdat freedoms for all without distinction
as to race, sex, language, or religiéh”The human right to a fair trial is recognized in
Articles 9, 14 and 15 of the International Covenam(Civil and Political Rights (ICCPR) and
a wide range of other international instruments.pérticular, anyone arrested on a criminal
charge is “entitled to trial within a reasonabladior to release” Everyone charged with a
crime is “entitled to a fair and public hearing bBycompetent, independent and impartial
tribunal established by law®® In addition, everyone charged with a criminaleoffe is

®8 | loyd, supranote 44, para. 29 (vii).

% Resolution 1417 (2004), para. 5(e).

0 http://www.unmikonline.org/justice/index_pillarlrht
" Charter of the United Nations, art. 1.

2|CCPR, art. 9 (3).

3 Ibid., art. 14 (1).
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entitled “[tjo have adequate time and facilities foe preparation of the defence”, “[tjo be
tried without undue delay” and “[tjo have the fragsistance of an interpreter if he cannot
understand or speak the language used in cBurt”.

As discussed below, the UNMIK Department of Justiod its International Judges
and Prosecutors Programme has failed to ensureeti@lt of these guarantees was fully
respected. The international judges and prosesat@ not properly accountable, they lack
independence and they do not operate with thegeaescy required by a court. They have
also failed to ensure that the rights of suspestsaccused are fully respected, in particular,
by failing to ensure that proceedings are fully andectly interpreted and that transcripts of
proceedings are available in the language of thassdl and that an equality of arms between
the prosecutors and the accused is maintained.

l. Lack of accountability

The international judges and prosecutors are reatatable to any independent and impartial
body. This is in contrast with local judges andgarcutors, who have been subject to a
separate (though not fully independent) body, whéchow being replaced by two separate
bodies, one for judges and the other for prosesutBven more disturbing, as detailed in Part
Three, Section IlI, is that international judges gmsecutors are subject to executive
interference, seriously undermining their indepewge Furthermore, while the OSCE

monitoring programme originally monitored and répdron cases conducted by international
judges and prosecutors, Amnesty International wés by the head of the Legal Systems
Monitoring Section that this is no longer the c&se.

In an interview with Amnesty International delegat@ April 2006, the Deputy-
Director of the UNMIK Department of Justice, Ms Amziata Ciaravolo, stated that:

“The main goal of a mission is to establish theerof law. Without a functioning
judiciary you cannot establish democracy.”

That the re-establishment of the judicial systens wlparamount importance in Kosovo has
already been noted. However, while efforts havenbeade by the UNMIK Department of
Justice to create an independent functioning dam@sdiciary, these initiatives have not
been applied to the international judges and prdases.

The Kosovo Judicial and Prosecutorial Council watatdished in April 2001 to
appoint, regulate and, where necessary, discipliembers of the local judiciafy. However,
despite the presence of international judges amgdes on the Council, it was not mandated

7 |bid., art. 14 (3) (b), (c) and (f).

S Amnesty International interview, 3 April 2006.
S Amnesty International interview, 7 April 2006.
T UNMIK/REG/2001/8, promulgated 6 April 2001.
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to recruit, appoint or discipline members of theeinational judiciary. This omission was in
spite recommendations made to the contrdrfthe Deputy Director of the UNMIK
Department of Justice, Annunziata Ciaravolo, hésdébrmer international judge in Kosovo
and currently Chief International Prosecutor (Antpésternational’s concerns regarding the
appropriateness of all three positions being hglthe same person are detailed below in Part
Three, Section 1), stated that she did not comsidappropriate for international judicial
personnel to be subject to a council consistinghembers of the local legal community, on
the ground thatt would make them vulnerable to accusations thay twere motivated by
political reasons (see discussion below Part TtBeetion 11)’° However, no attempts have
been made to ensure that the international judgdspeosecutors are at least answerable to
some independent body within Kosovo.

The issue was raised with UNMIK in October 2004thy Ombudsperson, after he
received a complaint of alleged misconduct on the pf an international prosecutor. In a
letter®® addressed to Jean-Christian Cady, the Deputy &pBepresentative of the UN
Secretary-General for Police and Justice, the Ospierdon noted that he had attempted to
follow up the complaint and sought an investigaiimo the alleged misconduct, but had been
informed by the Kosovo Judicial and Prosecutoriauiil that, while it could investigate
local judges and prosecutors, it was not compdtemtrry out such an investigation of an
international prosecutor. The Ombudsperson stditgdhe also sought to raise the issue with
the then Director of the Department of Justice,miae Monaghan, budMr Monagham (sic)
could also not give me an entirely satisfying answ@&he Ombudsperson concluded:

This is just another example of the lack of legathanisms in Kosovo with regard to
the conduct of international staff members workmgUNMIK or related institutions.
Such double standards greatly undermine the effoft&/ NMIK to build a legal
system that is in accordance with European priregmnd values.

| consider it very important that effective actible taken to put an end to this
absolute lack of accountability, at least for imtational prosecutors and judges,
whose task is particularly important as it congtis the basis for a proper and
qualitatively adequate administration of justice Kimsovo, in particular regarding

the most serious and sensitive criminal cases.

As seems to have been generally the approach of IKNMissues of accountability,
no response to the Ombudsperson was forthcominig2@Eebruary 2005. When a response
was finally sent to the Ombudsperson, it stated:

'8 Staff member of the UNMIK Office of the Legal Ader to the Special Representative, interview
with Amnesty International delegates, 5 April 2006.

“Amnesty International interview, 7 April 2006.

80 Available in full on the Ombudsperson Institutismebsite http://www.ombudspersonkosovo.arg/
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It is fully accepted and acknowledged that thezeits of Kosovo deserve a right to
recourse to a regulatory body that would investggand adjudicate upon allegations
of professional misconduct in relation to [interitatal judges and prosecutors].
However, the system whereby [international judged prosecutors] are integrated
in the Kosovar justice system is unique and unplectd in the annals of UN
peacekeeping operations. Upon due consideratiail ¢égal and procedural aspects
of the matter and following consultation with thé&povo Judicial and Prosecutorial
Council], the Department of Justice is currentlysmering the establishment of such
a regulatory body. This body would submit its recwndations to the authority that
is competent to take appropriate disciplinary aotagainst the [international judges
and prosecutors], which could be the [UN Specialpfsentative], the UN
Administration or the national jurisdiction of tlespective [international judges and
prosecutors{*

The regulatory body referred to by Thomas Monaghas not been established.
Furthermore, when the issue was raised in variotgsviews with staff of the Department of
Justice conducted by Amnesty International, nowitlein the Department could point to any
attempts to remedy the current situation. On 20ebDdxer 2005 the SRSG promulgated a
regulation establishing a new Kosovo Judicial Cduwbich replaces the Kosovo Judicial
and Prosecutorial Coundif. A Prosecutorial Council is also to be establistsiabrtly.
However, as with the Kosovo Judicial and Prose@it@ouncil, the Kosovo Judicial Council
does not have jurisdiction over international jusigend prosecutors, but only over local
judges and prosecutdts.

At least two of the international judges intervieiey Amnesty International said
they would have considered it acceptable to be laggnl by the Kosovo Judicial and
Prosecutorial Council. Judge Clayson, who servechasperson of this body for 15 months

8. The full text of this letter is available on thenBudsperson Institution’s website -
http://www.ombudspersonkosovo.org/

8 UNMIK Regulation No. 2005/52 — available at
http://www.unmikonline.org/regulations/unmikgazéd@english/E2005regs/RE2005_52.pdf

8 An important new development has been the adopfitiNMIK Regulation No. 2006/25, 27 April
2006 fttp://www.unmikonline.org/regulations/unmikgazé®@english/E2006regs/RE2006 25 .pdf
which provides for the recruitment and reappointha#riKosovo judges and prosecutors and which is
designed to ensure that more members of minoraygs and women become Kosovo judges and
prosecutors and to ensure that such judicial afieee fully qualified through strict examination
requirements. However, it appears that neitherdigulation nor Administrative Direction No.
2006/18 Implementing UNMIK Regulation No. 2006/2% @ Regulatory Framework for the Justice
System in Kosovo
(http://www.unmikonline.org/regulations/unmikgazéd@english/E2006ads/ADE2006 _18.pdpply

to international judges and prosecutors. In addjtthere are a number of concerns about these two
documents, including inadequate provisions conogrgender balance and threats to the independence
and impatrtiality of the judges and prosecutordandontrol of recruitment and reappointment by the
Special Representative, an executive official.
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said that he felt the concerns regarding internatigudiciary being vulnerable to politically-
motivated attacks couldieasily have been fixed, especially as the KIJPC wsgority
international, but it was not a high priority*

Another international judge said he felt the ma@gason for the reluctance of
internationals to be subject to the Kosovo Judiarad Prosecutorial Council was“tck of
communication between international and local jusigeHe said he felt the Council being
given the mandate to regulate internatiori@suld have been done®

The OSCE has also repeatedly recommended thahati@nal judiciary be subject to
the same requirements of tenure, accountability disdipline as the locals, including
investigation by the UNMIK Judicial Inspection Unéand the Kosovo Judicial and
Prosecutorial Counéfi but this recommendation has fallen on deaf eansn &ithin UNMIK,
the Department of Justice’s approach has been rtietdigbelief. Representatives from the
UNMIK Office of the Legal Adviser also told Amneshyternational that they considered the
Kosovo Judicial and Prosecutorial Council (now #esovo Judicial Council) to be the
appropriate regulatory body and that they did nadeustand why this recommendation had
not been implementet.

Amnesty International’s concerns in relation tosthpparent lack of accountability
are twofold. First, it appear that there are insight safeguards in place, aside from the non-
renewal of the international judge or prosecutoostract, to ensure professional misconduct
is properly investigated and disciplined. Seconlere exists a complete lack of
accountability of international judges and prosersitto Kosovo institutions and to human
rights standards in applicable law, which is unptalgle and must be remedied. This is
particularly significant if they are to remain, emscommended by the Secretary General’s
Special-Envoy (see above in the Introduction tos tiheport), and envisaged by the
international community, after Kosovo's final stais decided.

If the international judiciary are to serve alomigstheir local counterparts within the
domestic system then it is imperative that they subject to the same regulation and
standards of accountability. This would address pleeception within the local legal
community that the internationals are “in a sepmanabrld of their own”. It would also
establish greater equality between the locals atetriationals, which would foster greater
possibilities for interaction and cooperation. Hyaensuring proper accountability of all

8 Amnesty International interview, 11 April 2006.

% Telephone interview with Amnesty International,Rdril 2006.

80SCE Department of Human Rights and Rule of Lavgal&ystems Monitoring Sectiokpsovo -
Review of the Criminal Justice System (Septeml#t 26ebruary 2002)at 43, David Marshall &
Shelley Inglis,The Disempowerment of Human Rights-Based Justiteibnited Nations Mission in
Kosovg 16 Harv. Hum. Rts. 86, 122 (2003), OSCE Department of Human RightsRuid of Law,
Legal Systems Monitoring Section, 2086pranote 31, at 63.

87 Amnesty International Interview, 5 April 2006.
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individuals within the justice system, internatibreand national, would also enhance the
integrity of a judicial system, which up until nolas suffered from a serious lack of
credibility in the eyes of the local Kosovar comrityn

Annunziata Ciaravolo’s justification for the presaituation was, “we don’t want to
be judged by a body that is not independent”. Arynegernational agrees with the concerns
of Annunziata Ciaravolo, but it notes that no agerhas been made to establish a truly
independent council. This is of importance for bibid international and local judiciary. If the
Kosovo Judicial Council and its predecessor, thedto Judicial Prosecutorial Council, are
not independent, then there is a need to remedysthiation. It seems the current Kosovo
Judicial Council contains the Minister of Justick tbe Provisional Institutions of Self-
Government (PISG). This is unacceptable in termgudicial independence for both the
international and local judiciary. It is not cleahy the UNMIK Department of Justice feels
this situation is satisfactory for local judiciatyyt not for internationals.

Furthermore, as demonstrated in the next sectienasserted concern about the need
for the regulatory body to be independent is néiected in relationship between the UN
Special Representative and international judges mondecutors. As explained in the next
section, Annunziata Ciaravolo drew the distinctimiween the possibility of being fired (or
not having the contract renewed) and being digegolj which she considered far more
serious and could potentially damage the individuahreer. This is unacceptable. If an
individual is found to have acted in a way thainiappropriate to his or her office, whether
their future career may be damaged should not ioletdNMIK's obligations to ensure an
independent system of accountability for all judgesl prosecutors in accordance with
international law and standards. This is regardieb®ther they are appointed on an
international basis or by local authorities.

In addition, accountability of international judgesid prosecutors to their home
regulatory bodies is not a solution. Rather, théwputd be accountable to Kosovo's
institutions, as the system within which they operdhis is all the more important if they are
to remain after determination of Kosovo's finalteta

[I.  Lack of independence

Although, as outlined above, there are serious emscregarding the lack of appropriate
procedures in place to hold international judged prosecutors accountable, it is also a
matter of serious concern that the current wayshafling them accountable seriously
undermine their independence. It is a fundamemtatiple of justice that “justice should not

only be done, but should manifestly and undoubtbelgeen to be don&”

8 Rex v. Sussex Justices, Ex parte McCdtBp4] 1 KB 256, 259 (Lord Hewartt, C.J.).
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Article 14 (1) of the ICCPR recognizes the righiaofindividual, “to a fair and public
hearing by a competent, independent and impariimirtal”. The right to an independent and
impartial court is recognized by other internatiazréminal courts®®

It is generally recognised that for a judicial gystto be effective it must be
independent — and to appear to be independenntesference by other arms of government,
as well as any other external source. As the UdtBpRapporteur on the situation of human
rights in the former Yugoslavia explains: “Independe presupposes the judiciary to be
institutionally protected from undue influence by texecutive branciH®

However, the International Judges and Prosecutagrémme is tainted by the fact
that all international judges and prosecutors, ugho various structural aspects of the
programme, are ultimately subject to the executina of the UNMIK administratioff: As
one former international judge put it, “You canave one man responsible for aims of
government [the UN Special Representative]” — thamnsensef? The 2006 International
Center for Transitional Justice report makes theseokation; “A hindrance to the
‘demonstration effect’ in Kosovo has been the paiioas of interference by UNMIK
executives in the judicial sector, which reinforctge impression that courts can be
manipulated.®

Similarly, US law professor, Edwin Villmoare who wed in Kosovo with the
American Bar Association notes:

The international judges who were brought in asrolodels for local judges have
had little impact. They work on short-term contedf less than a year and are
tightly controlled by UNMIK’s Department of JuditiAffairs. The Department of

8 See, for example, Article 40 (Independence oflidges) and paragraph 1 of Article 42 (The Office
of the Prosecutor) of the Rome Statute.
% Report of Ms Elizabeth Rehn, Special Rapporteuihersituation of human rights in the Former
Yugoslavia, submitted 10 September 1997, U.N. ECN.4/1998/9, para. 12.
http://hri.ca/fortherecord1998/documentation/consiais/e-cn4-1998-9.htm
1 The Human Rights Committee in July 2006 expredtsezbncern about the lack of independence of
international judges and prosecutors:
“The Committee is concerned about the absenceegfuade guarantees for the
independence of international judges and prosesutor. UNMIK, in cooperation with PISG
as required, should establish independent procedarehe recruitment, appointment and
discipline of international judges and prosecutors
Human Rights Committee, Concluding observationhefHuman Rights Committee, KOSOVO
(SERBIA), U.N. Doc. CCPR/C/UNK/CO/1, 14 August 20@ara. 20
(http://daccessdds.un.org/doc/UNDOC/GEN/G06/436/PEE0643691.pdf?0OpenEleméntThe
Human Rights Committee asked UNMIK to responddmliservations and recommendations within
six months; no reply is posted on the UN website.
92 Amnesty International telephone interview withrf@r international judge, 24 April 2006.
9 1CTJ,supra,note 49, at 32.
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Judicial Affairs selects particular judges for patlar cases. The judges know they
are assigned to cases at bureaucratic whim. Thggacdenjoy nothing approaching
judicial independence and act accordingfly

A. Contractual restrictions
i Recruitment of international judges and prosecutorsaas UN Employees

Amnesty International has real concerns regardiegrécruitment of international judges as
UN employees. As one former international judgéesothe title of his position was not
‘judge’ but ‘Senior Judicial Affairs Officer’, makg him an international civil servant. In his
letter of appointment it stated:

As a staff member of the United Nations, you amowrted certain privileges and

immunities to enable you to carry out your funcsionhe standards of conduct and
obligations of international civil servants are sktrth in article 1 of the Staff

Regulations and Rules and include the obligatiansdnduct oneself only with the
interests of the United Nations in view to obsestrict neutrality, and to seek or

receive instructions from no source external toltinited Nations?®

Former International Judge Patrice de CharettdhisnbookLes Oiseaux Noirs du
Kosovo(“The Black Birds of Kosovo”) also notes:

On occasion, during the interviews with candiddtasthe position of international
judge in which | have patrticipated, an official thie Department of Judicial Affairs
[now Department of Justice] has asked the candiddteut his or her loyalty to the
United Nations if recruite€’

The recruitment of international judges as if thegre any other UN employee fails
to recognise their distinct roles. Judge de Charattes that this point was made by a number
of judicial candidates in response to that question

It is a widely recognised principle thatJudges’ appointment, retention and
behaviour should always be in conformity with tresiB Principles on the Independence of
the Judiciary.”®

% Edwin Villmoare Ethnic Crimes and UN Justice in Kosovo: The Triglgor Simé, 37 Tex. Intl L.

J.373, 384 (2002).

% Lortie, supra note 41, at 37.

% patrice de Charettees Oiseaux noirs du Kosovo: un juge a Pristiha6-177 (Paris: Editions

Michalon 2002):
Lors d'interviews de candidates juges internaticnauxquelles j'ai pu participer, il est
arrive qu’un responsible du Département des affajteliciaries demande au candidat quelle
serait sa ‘loyauté a I'égard de 'ONU'’ s'il étaiecruté.

" bid., at 177.
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Furthermore, according to General Principle 1.3thed European Charter on the
Statute for Judges:

In respect of every decision affecting the selectiecruitment, appointment, career
progress or termination of office of a judge, tha&tgte envisages the intervention of
an authority independent of the executive and llatye powers within which at least
one half of those who sit are judges elected byr theers following methods
guaranteeing the widest representation of the jadjc

Para 2.1 of the European Charter on the Statute Jadgesstates, “Judicial
candidates must be selected and recruited by agpierident body or panel.”

Judge Lortie of the Court of Quebec notes in retato his recruitment experience:

To my knowledge not a single judge has participatethe selection of candidates.
Aside from the general criteria set out in Resolut000/6, there is no selection
committee, no rule or indicator which allows a catale to know why his or her
candidature was accepted or rejected. To my greaprsse, upon arriving in
Prishtina, | learnt that some of the judges who baglied for the mission to Kosovo
had been interviewed by telephone by the Publics&uator for Kosovo, the same
person who would eventually be appearing beforectiesen candidate or else, as
the person in charge of the public prosecutors, ld/ahoose who represented the
state before the chosen candid&te.

A number of the international judges appointed werterviewed by Michael
Hartmann, the then Chief International Prosecutithough it appears this procedure has now
been revised®In a review of the IJP programme in 2004 John Ceramd Clive Baldwin,
both former Human Rights Legal Advisers with theGESled Pillar of UNMIK, were also

% OHCHR,Rule-of- Law Tools for Post-Conflict States: Magpthe justice sectat0 (2006) -
http://www.ohchr.org/english/about/publications/dmaleoflaw-Mapping_en.pdfSee also Despouy,
Leandro, Civil and Political Rights, including theestions of independence of the judiciary,
administration of justice, impunity: report of tBpecial Rapporteur on the independence of judgeés an
lawyers, UN Doc. E/CN.4/2006/52, 23 January 20@8ab4.
% Lortie, supra note 41, at 36-37:
A ma connaissance, aucun juge ne participle a lecsien des candidates. Hormis les critéres
généraux énonceés a la resolution 2000/6, il n'@x&@icun comité de selection, aucune regle
ou balise permettant au candidat de savoir pourgaocandidature a été retenue ou écartée.
A ma grand surprise, une fois en poste a Prisfiapprends que certains juge postulant pour
la mission au Kosovo ont été interviewés par tedephpar le Procurer Public pour le
Kosovo, c’est-a-dire celui-la meme qui viendra éuetlement devant le candidat choisi ou
qui encore, comme patron des procureurs publicglésignera un pour représenter I'Etat
devant lui.
1001cTJ, supranote 49, at 15.
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highly critical of the appointment process notifithe entire process is carried out behind
closed doors..**

The Kosovo Judicial and Prosecutorial Council watatdished in April 2001 to
appoint, regulate and, where necessary, discipiimenbers of the local judiciary®?
However, as noted above, despite the presencdeshational judges and prosecutors on the
Judicial and Prosecutorial Council, it has neved hlae mandate to recruit, appoint or
discipline the international judges and prosecutors

The incompatibility of an international judge antbgecutor’'s role with that of a
regular UN employee was also noted by the OSCE tmamg body in its September 2001 to
February 2002 repott® However there have been no moves on the paredb#partment of
Justice to address this issue. Indeed, the cubepaty Director of the Department of Justice
has also served as an international judge in Kosawd is currently serving as Chief
International Prosecutor, prompting one local lamigeask, is her position professional or
political?”***

ii. Short-term contracts

Another threat to the independence of internatiguddies and prosecutors is that they have
no security of tenure as they are recruited ontgleom contracts, subject to renewal by the
UNMIK Department of Justice and the UN Special Repntative. The absence of security
of tenure for judges and for prosecutors is cowpttarinternational standards, undermines the
efficiency of court proceedings (a concern raisgdnany international and local observers as
well as some of the international judges themsglaed infringes on the right of suspects and
accused to a fair trial — and costly to the publizvhen trials have to start over when

international judges or prosecutors contracts ewlkdaae not renewed.

The short-term contracts are contrary to intermafiostandards concern the
independence of judges and of prosecutors. Thei&geapporteur on the Independence of
Judges and Lawyers stated in his 2006 report:

The task of judicial renewal may be approached iffeent ways, but in all cases
with due regard for the Basic Principles on thedpdndence of the judiciar}?®

Principles 1 and 2 of the UN Basic Principles omitidependence of the judiciary are
particularly relevant:

101 36hn Cerone & Clive Baldwirsupranote 48, at 53.

192 UNMIK Regulation 2001/8, 6 April 2001.

103 At 27-28.

104 Amnesty International Interview, 8 April 2006.

1%5gpecial Rapporteur on Independence of Judges amgera report 23/01/2006, para. 54.
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1. The independence of the judiciary shall be gotead by the State and enshrined
in the Constitution or the law of the country. dtthe duty of all governmental and
other institutions to respect and observe the iedelence of the judiciary.

2. The judiciary shall decide matters before thempartially, on the basis of facts
and in accordance with the law, without any redtoies, improper influences,
inducements, pressures, threats or interferendesctdor indirect, from any quarter
or for any reason.

The importance of respecting the Basic Principlestibe independence of the
judiciary has been restated by the Office of thghHCommissioner for Human Rights in its
Rule-of-Law Tools for Post-Conflict States, entittMapping the Justice Sectof®

Guideline 6 of the UN Guidelines on the role ofoggcutors requires that
“[rleasonable conditions of . . . tenure . . . shake set out by law or published rules or
regulations”.

Security of tenure is generally regarded as orth@important guarantees of judicial
independence. Given that the International JudgesPaosecutors Programme is envisaged to
be temporary, with all judicial and prosecutoriahétions eventually being taken over by
local judges and prosecutors, lifetime tenure mgléerms, such as as the nine-year non-
renewable terms in the International Criminal Cowauld not have been feasible. However,
a solution that would be fully consistent with theed for judicial independence would have
been for the contracts to have been for severakyaad renewable in fixed-term contracts
solely at the option of the holder of the positiflmm as long as the caseload assigned to
international judges and prosecutors warrante®@itch a procedure would have excluded the
executive interference with the independence ofygsdand prosecutors that infects the
current programme. The current short-term contrsgstem does not even satisfy
international standards for the reappointment dfi@s, which provide that, at the very least
judicial appointments should be for a substantaiqa of time, with the decision regarding

their re-appointment in the hands of an independatitority*®’

Contracts for international judges and prosecuaoesgenerally six-month contracts,
with the possibility of extension, subject to UNMIBepartment of Justice and UN Special
Representative approval. In some instances theamatare even shorter. One International
Judge in the Supreme Court told Amnesty Internatitimat her last two contracts have been
for three-month periods. This tenure is completatyodds with the notion of judicial
independence through security of appointment andrée There is no way in which a three-
month or six-month contract of employment for ateinational prosecutor can be deemed a

106

At 10.
97 European Charter on the Statute for Judges, adl@pt multilateral meeting organized by the
Council of Europe, 8 to 10 July 1998
(http://www.leqislationline.org/legislation.php?titi£2&lid=4867).
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reasonable condition of tenure. In failing to elsthese basic guarantees of judicial and
prosecutorial independence are put in place intioglato the International Judges and
Prosecutors Programme, UNMIK has created a fundeihenflawed model for the
internationalized courts, instead of setting upudigial system based on the highest
international standards of independence. Even tBpuly Director of the Department of
Justice has conceded that the system of shortdentnacts,'was one of the worst ideas they
had from the beginning**® Both she and Acting Chief International Judge Weéntified
this as being‘very dysfunctional for the judiciary’™® As of the date of this report,
international judges and prosecutors were stilljesiibto short-term contracts, renewable
solely at the discretion of the executive.

B. Executive allocation of cases

The independence, as well as the appearance gbfendence, of the international
judiciary is further undermined by the process xéautive case allocation to international
judges and prosecutors adopted by UNMIK. Withoataclguidelines and procedures for case
allocation in place, UNMIK Department of Justic&suthe risk of being accused of failing to
satisfy a basic principle of judicial independenées the 2006 International Center for
Transitional Justice report notes:

Among the war crimes and inter-ethnic cases thatsttute the bulk of the
[international judges and prosecutors] caseloaditie, the primary controversy has
been whether the Special Representative of theetaegiGeneral] and [Department
of Justice’s] selection of cases has been poliidailased. Many observers, including
both Kosovars and internationals, believe that théMIK executive exerts too much
influence on the criminal justice process

The recent attempt by the UN Special Representativ@erfere in the prosecution of
former member of the Kosovo Liberation Army (KLANnfon Lekaj before the Belgrade War
Crimes Chamber demonstrates that the possibilityN¥1IK executive interference with the
crirﬂilnal justice process is not beyond imaginaifsee also the discussion below in Section
Q).

1% Amnesty International interview, 7 April 2006.

199 Amnesty International interviews, 5 and 7 April0B0

1101CTJ, supranote 49, at 20.

111 Following the indictment of Lekaj and three othimswar crimes, the UN Special Representative
wrote to the Serbian authorities seeking withdrasfahe indictment. When the matter was raised by
Amnesty International delegates, the Office oflthgal Adviser to the UN Special Representative
stated that the War Crimes Chamber did not havediation, but was not able to demonstrate that any
investigation of Lekaj had been conducted by UNMWNGr could the Office confirm that such an
investigation and, if necessary, prosecution walclrr in the event of the matter being handed over
by Serbia to UNMIK. For further detail, see AmneBiternationalUnited Nations Interim
Administration Mission in Kosovo (UNMIK): Briefirig the Human Rights Committee: 86th Session,
July 2006 Al Index EUR 70/007/2006.
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Despite numerous recommendations throughout thernational judges and
prosecutors programme’s history, UNMIK Departmehfiastice has not developed a set of
criteria or guidelines for when a case will be edited to an international prosecutor or
internationalised panel of judges. When Amnesterimtional delegates raised this matter
with the International Judicial Support Divisiohgy were told this was to ensure flexibility
and allow as wide access as possible to interrel§0 However, as the 2006 International
Center for Transitional Justice report points out:

[T]he appointment of [international judges and pegsitors] sometimes seemed
arbitrary and ad hoc. This aspect of the process baen subject to repeated
criticism by OSCE and others, but no changes weaslenIn some instances
internationals have been assigned to cases thatnateserious and do not require
their involvement, such as traffic accidents inimjv UNMIK officials or illegal
woodcutting. No directive explicitly guides thiscd®on-making process and the
deployment of [international judges and prosecuytotes not always been
strategic™*®

This point was also reiterated by the OSCE Departroé Human Rights and Rule of Law
Legal Systems Monitoring Section which, in notitgyriecommendations dating back to 2001
regarding the need to establish clear and transpacdteria for case allocation to
international judges and prosecutors, stated:

The OSCE has been concerned with the lack of teaasp criteria for choosing the
cases to be assigned to Regulation 64 panels.nati®nal judges and prosecutors
have in some cases been assigned to cases thdtltaxg been properly handled by
the local judges, such as cases of traffic acceléenvolving UNMIK officials, or
lesser crimes. It was unclear how assignments djgs or prosecutors to the case
were madeé™’

In a press release on 26 October 2006 UNMIK anneditice successful prosecutipn
by an international prosecutor of two people faecticity theft'® The defendants were
sentenced to serve a minimum of 30 days and 15 weyectively after they reconnected
their electricity, which had been cut off due téadure by each of the defendants to pay the

approximately 1,000 euros they owed. In light af Hpparent failure to address adequately

112 Amnesty International interview, 5 April 2006.
113|CTJ,supranote 49, at 17.
114 OSCE Department of Human Rights and Rule of Laggdl Systems Monitoring Section, 2006,

supranote 31, at 65.
M5 UNMIK press release, “Two Convictions for ElecitycTheft” UNMIK/PR/1599, 26 October 2006

http://www.unmikonline.org/dpi/pressrelease.nsfB#FD42DDBB8F96AC1257214002646FB/$FILE
/pr1599.pdf
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the issue of impunity for serious crimes underrimiional law committed in Kosovo and the
Department of Justice’s repeated assertion thatres limitations have hampered its ability
to conduct more cases, Amnesty International ieored as to why this relatively minpr
case required the intervention of an internatigmakecutor.

The Criminal Division of UNMIK Department of Justicdid provide Amnesty
International with a set of draft guidelines thatres awaiting approval from UNMIK police.
These guidelines provide an outline of the typescases that should be referred to an
international prosecutor and procedures for howkbsovo Police Service is to work with
the Office of the Chief International Prosecutoowgver, the draft guidelines do not set out
the criteria to be applied in deciding which cases in fact taken up by international
prosecutors. They simply state that it will be leftthe discretion of the Office of the Chief
International Prosecutor to decide which of themefd cases it takes on. As noted above, the
current Chief International Prosecutor, Ms Annut&i@iaravolo, is also the Deputy Director
of the Department of Justice. She is a memberefXNMIK executive and not independent
or neutral. With the allocation of cases still leftthe executive, such allocation is not likely
to be perceived as truly independent.

Furthermore, the draft guidelines still fail to sett a transparent process, with neutral
criteria, for the allocation of cases to internasibjudges. They, therefore, fail to address the
concerns raised repeatedly by the OSCE Departni¢timan Rights and Rule of Law Legal
Systems Monitoring Section (most recently in it®@0eport as discussed above) that similar
cases are being treated differertfyThese guidelines must provide for a neutral body o
method, such as a random allocation, to allocasesarhese guidelines must also establish
when and how an application can be made to that fmydan international prosecutor and/or
an internationalised panel of judges and the daiten which such an application will be
decided. As of the date of this report, UNMIK haat provided Amnesty International with
final guidelines.

The mere possibility of executive interference unidees the appearance of
independence of the judiciary. As tBangalore Principles of Judicial Conduatiopted at the
Round Table Meeting of Chief Justices in 2002 state

Value 1. Independence
Principle:

Judicial independence is a pre-requisite to theerwaf law and a fundamental
guarantee of a fair trial. A judge shall thereforgphold and exemplify judicial
independence in both its individual and institudbaspects.

Application:

118 OSCE Department of Human Rights and Rule of Laggdl Systems Monitoring Section, 2006,
supranote 31, at 65-66.
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...1.3 A judge shall not only be free from inapprat®i connections with, and
influence by, the executive and legislative brascbe government, but must also
appear to a reasonable observer to be free thenefro

By failing to set out clear and transparent procesluUNMIK has failed to enshrine
the value of independence in the Kosovo judiciatesy. Furthermore, UNMIK Department
of Justice has violated Principle 14 of the UN Bdgrinciples on the Independence of the
Judiciary, which provides that case allocatiomisrdernal matter of judicial administration.

The issue of case allocation is not only troublimgerms of which cases are allocated
to internationals but also in terms of the possibterference in which case is allocated to
which particular international judge or prosecufidnis point was raised by Judge de Charette
in his book. The judge notes his shock upon disingehat he was in fact able to pick his
own cases, something he considers contrary tarfalrstandards and insulting to the local
judiciary’ International prosecutors also have the rightit pnd choose their own cases,
resulting in complaints that they have taken up énupped cases on whitif

Amnesty International was told by a former inteimradl judge of one case where an
international judge was presiding over the triahdEgyptian police officer accused of killing
his ethnic Albanian translator and girlfriend. Dtee the immunity in place for all UN
personnel, there was a need for a waiver of immutttbe given by the UN Secretary-
General**® When the Office of Legal Affairs in New York wasrdacted, it said a waiver had
been given, but it was not provided in writing the tSecretary-General. The international
judge considered the waiver of immunity to be a-delegable power and said that on that
basis the case could not proceed. The Departmedtistice simply removed the case from
this international judge’s docket and assigned #riother judge and the trial proceed@d.

Amnesty International believes immunity should bewed in such cases as a matter
of course and has expressed its concern regafdenfyiN’s failure to waive immunity from
prosecution in the pasf’ However, in terms of judicial independence it mmpletely
inappropriate for a case to be re-allocated tofferént panel of judges purely on the basis
that the decision of the first panel was not dédraAllocation of judges must be made in a
strictly impartial manner in accordance with neutdteria, by the chief judge or by an
automatic system or lottery system. If there oacern that the judge in a particular case is

117 de Charettesupranote 96, at 73-74.

118 Amnesty International interviews.

M9UNMIK Regulation 2000/470n the status, privileges and immunities of KF@R BNMIK and
their personnel in Kosovd 8 August 2000. Convention on the Privileges lamohunities of the United
Nations 1946, Article V, section 18 & 20.

120 Amnesty International telephone interview, 24 ABfi06.

121 Amnesty InternationaKosovo (Serbia and Montenegréj8o does it mean we have rights?”
Protecting the human rights of women and girlsficakd for forced prostitution in Kosoydl Index:
EUR 70/010/2004, 6 May 2004.
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acting improperly, this should be an issue forratependent judicial monitoring body, such

as the Kosovo Judicial and Prosecutorial Councée (previous section on lack of

accountability). If it is merely a question of digeement as to the decision, the correct
approach would be for the Prosecutor to appead¢icesion.

C. Executive interference in the conduct of cases

It is a matter of deep concern that the interfezent the executive arm of the UNMIK
administration has not been limited to the choied allocation of cases, but may also have
extended into interference in the actual conduciases.

Principle 4 of the UN Basic Principles on the ingleglence of the judiciary states:

4. There shall not be any inappropriate or unwatethinterference with the judicial
process, nor shall judicial decisions by the coubts subject to revision. This
principle is without prejudice to judicial review ¢o mitigation or commutation by
competent authorities of sentences imposed byuttieigry, in accordance with the
law.

The former Deputy Special Representative of theSéidretary-General for Police and
Justice, Jean-Christian Cady, and his Senior Adwsete in defence of UNMIK's
approach:

[It is important to distinguish between the appmirent and deployment of judges
and prosecutors, a strategic function which is gyitoperly under UNMIK control,
from their independence in the exercise of theicfiwns, which is sacrosanct. Once
a judge has been assigned to a case, he or shéwiilas he or she thinks fit, and
UNMIK may not — and does not — interféfe.

However, this was not the impression an internatigmdge who served in Kosovo
had;“If you acquit too many Serbs they [the UNMIK Defpaent of Justice] probably won't
give you any more war crimes cases2>”

Another former international judge told Amnestyeimational delegates that a senior
UNMIK official had in fact been known to place psese on judges in certain cases and that
political pressure had been used to force at E@sjudge and one prosecutor to leKSee
also the case of Zoran Stanofewdetailed in Part Four of this report).

Credible evidence also suggests that decisions wade within the UNMIK
Department of Justice to refrain from the investggaand prosecution of high level political

122 cady & Boothsupranote 39, at 76.
123 Amnesty International telephone interview, 24 ABf06.
124 Amnesty International interview, 11 April 2006.
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figures, including against Ramush Haradinaj (etkdtader of the Alliance for the Future of
Kosovo in 2000 and subsequently Prime Minister)zonnection with allegations relating to
the death of a member of the Musaj faniffy.

Furthermore, although no longer in use, the coefrsial executive orders for
detention by which the UN Special Representativermed decisions by international judges
for the release of suspects demonstrates that dIKl executive is not beyond interfering
in the exercise of the judicial functidff.

[ll. Lack of transparency

A particularly shocking aspect of the system ofigesestablished by the UNMIK Department
of Justice and its International Judges and PrdsecuProgramme has been its lack of
transparency and its refusal to provide completerompt access to all public documents, as
well as documents that should be publicly availatdecivil society in Kosovo and abroad.
As detailed below, this lack of transparency agpken to indictments and judgments,
documents that are generally accessible to thegubalmost all legal systems worthy of the
name. This lack of transparency has underminedeacty efforts and efforts to develop
respect for the rule of law in Kosovo among both fdgal community and all sectors of the
general public.

All local and international non-governmental orgations that spoke to Amnesty
International expressed frustration at the lackesponsiveness of the UNMIK Department of
Justice to requests for information. Even a repiagive of the Kosovo Law Centre, the non-
governmental organization established by the OSQE Rf Law Section to promote legal
awareness and education and which, according t@épartment of Justice has the official
mandate to produce a bulletin of Supreme Courtstlats, told Amnesty International that
she had faced difficulties obtaining copies of giecis™*’

In a report entitled, Transparency of Trials for Breaches of Internatibna
Humanitarian Law in the Region of the Former Yuguisl and published in March 2006, the
regional non-governmental organization, Youth &titie for Human Rights, noted that,
following an e-mail sent on 29 January 2006 to UKNHformation Service:

...the working group representatives did not manageolttain from the
UNMIK Justice Department copies of their pressasts on war crimes trials,
nor the information on the operational system eirtipublic relations section.

125 «K osovo War-Crimes Trial Splits West and ProsecsitdNew York Times8 April 2007, and
subsequent email and telephone conversations, 2Q0iF.

126 See Amnesty Internationalnited Nations Interim Administration Mission in $avo (UNMIK):
Conclusions of the Human Rights Committee: 864si8e, July 2006Al Index: EUR 70/011/2006,
pp.37-39.

127 Amnesty International Interview, 4 April 2006.
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The working group was not alone:

The working group’s media interviewees expressesbatisfaction at UNMIK's
Justice Department’s public relations service. Epdan of total exclusion of the
public from the trial to the so-called the ‘Lap Gm@ provide the main core of
journalists’ dissatisfaction. Furthermore, they dsgournalists’ associations to
complain through them to UNMIK’s Justice Departmermecision [sic], but they
never received any answét.

It took Amnesty International three official letberapproximately 1%-mails and
numerous attempts on a weekly basis to contadd#partment of Justice by telephone for a
period of almost one year to obtain some copiejudgments and indictments of the
Regulation 64 panel? The delays are similar to those encountered bgploK. in Franz
Kafka's The Trial As detailed below, the judgments and indictmgmtvided are far from
complete and the UNMIK Department of Justice hdedao assist civil society to obtain the
numerous missing documents and to make any etfogablish all the other court documents,
such as motions and briefs, that other internatioriainal courts routinely publish on their
internet sites as soon as they are filed. Sucligation is not a option; it is part of the right
to a fair trial, which includes the right to a pigbirial. That right is a right shared by the
accused and by the general public, both in Kosaowh because the crimes are crimes against
the entire international community, the internasiiopublic.

A. Failure to provide copies of indictments

After more than a year of persistent requests, Astynenternational has to date received
copies of only 11 indictments. In an e-mail on Zpt@mber 2006, a representative of the
Criminal Division of UNMIK Department of Justiceatined that she did not have copies of
any other indictments:

[W]e can only give you what is available to us,ttisa since the creation of Criminal
Division in 2003. The rest of the indictments aithex in 1JSD [International
Judicial Support Division] or the competent Distrigourt..**°

International Judicial Support Division had toldeatgmtes of the organisation back in April
2006 that it did not keep copies of indictmentsjolitwere the responsibility of the Criminal
Division.'®" Acting Chief International Judge Weir also suggdsfmnesty International

128 youth Initiative for Human Rightg;ransparencyf Trials for Breaches of International
Humanitarian Law in the Region of the Former Yuguis, March 2006 at 23-24 -
http://www.yihr.org/english/Reports/reports.php

129 Copies of all correspondence held on file by Anypésternational.

130 Copy of E-maile-mail held on file by Amnesty Intational.

131 Amnesty International interview, 5 April 2006.
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contact the individual court registries. Howevet, the same time, she told Amnesty
International delegates that international judges prosecutors had been unable to interact
with Court registries due to language difficultt®sWhen Amnesty International delegates
attended the Supreme Court Registry, they werettobdntact the Department of Justice with
their request. Attempts to obtain these documémtis individual court registries have
proved unsuccessful.

B. Failure to provide copies of judgments

Amnesty International made its first requests toMIK Department of Justice by e-mail in
August 2005. Following repeated requests over dlmggar, copies of some judgments were
sent informally and intermittently by staff at ttiuNMIK Department of Justice. Finally,
Amnesty International was told that for further dowentation to be sent a formal request
needed to be made to the Department of Justicettérladdressed to Thomas Monaghan,
then the Director of the Department of Justice, wast by mail and electronically on 25
October 2005. No response was received. When asemative of Human Rights Watch
raised the issue of Amnesty International’s recqudst war crimes trial judgments and
indictments at a meeting with the Deputy Directdrtioe Department of Justice on 16
November 2005, she was told th&dJl (Amnesty International) has to do is write tes”.
Amnesty International subsequently sent two furtledters; one addressed to Annunziata
Ciaravolo, Deputy Director of the UNMIK Departmenft Justice, on 28 February 2006, and
the other to Albert Moskowitz, Director of the UNKIIDepartment of Justice, on 10 March
2006. No response was received until 5 April 200@&ma letter was handed to Amnesty
International delegates during a meeting with therhational Judicial Support Division of
the Department of Justice. This letter did notudel any documents. Amnesty International
delegates were instead referred by Acting Chieérhdtional Judge Weir to the Supreme
Court Registry.

On 7 April 2006 Amnesty International delegates tterthe Supreme Court Registry
and requested copies of the judgments for caseducted by Regulation 64 panels. They
were told that the Registry could not provide theseuments without the request being made
in writing and authorised by the individual judgexl the Chief Justice of the Supreme Court.
Amnesty International delegates presented a cofiyedletter sent to the UNMIK Department
of Justice and contacted Judge Weir's office tormf the Registry staff of Judge Weir's
authorisation. The Amnesty International delegaiere told to leave contact details and they
would be contacted shortly. As at the time of wigtione year later, Amnesty International
has not received any judgments or response frorSuipeeme Court Registry.

In an attempt to end the confusion as to who ipaesible for providing access to these
public documents, a delegate of Amnesty Internaticesked Annunziata Ciaravolo, as

132 Amnesty International interview, 5 April 2006.
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Deputy Director of the Department of Justice, tbaé the procedure that must be followed
to obtain copies of the documentdThe delegate was told it was necessary to:

1. Get the authorisation of the judges involved in thse as there was a need to
protect the identities of the parties;

2. Go to the relevant registry (there is no centrglstey for these documents. They
will be with each of the different court registiigs

3. Explain that the individual or organization hasublgc interest in the document;

4, Write to Chief International Judge specifying therticular documents required

and stating that the information will not be distried.

Amnesty International was also told that no comensive list of cases for the past seven
years involving international judges and proseaii®ravailable.

When asked why the process for obtaining documigraiisshould be in the public
domain should be so complicated, Annunziata Cidcastated that the Department of Justice,
“can’t allow all personal information out to be magublic all around the world”When it
was pointed out that these documents (judgmentsnalictments) were documents of public
record and could easily be redacted to protectidbgtity of injured parties or witnesses,
Amnesty International was told that the trials tlsetaes were public, but that Article 143 of
the Provisional Kosovo Criminal Procedure Coderigsd the access to documents.

Article 143 of the Provisional Kosovo Criminal Pealtire Code reads as follows:

(1) The injured party and his or her legal representator authorized representative
shall be entitled to inspect, copy or photographborels and physical evidence
available to the court or to the public prosecutbhe or she has a legitimate
interest.

(2) The court or public prosecutor may refuse to peré inspection, copying or
photocopying of records or physical evidence if ibgitimate interests of the
defendant or other persons override the intereshefinjured party or if there is
a sound probability that the inspection, copyingpbiotocopying may endanger
the purpose of the investigation or the lives oaltie of people or would
considerably delay the proceedings or if the injungarty has not yet been
examined as a witness.

(3) If the public prosecutor refuses the inspectionhef files, the injured party can
file, the injured party can file an appeal with thee-trial judge. The decision of
the pre-trial judge is final.

133 Amnesty International Interview, 7 April 2006.
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(4) If the pre-trial judge refuses the inspection o files available to the court, an
appeal can be filed with the three-judge panel.

(5) The provisions of the present article are subjerttie measures protecting
injured parties and witnesses and their privacy #mel protection of confidential
information as provided for by law.

This provision refers to inspection of court filgsor to or during trial proceedings. It should
not affect the status of judgments and other adoctiments as documents of public record.

Judge Weir told Amnesty International that thererevefforts being made for
judgments to be published and this task had beeengio the OSCE-funded Kosovo Law
Centre. However, while staff at the Kosovo Law eronfirmed this, as noted above, they
also told Amnesty International that they had emtered similar difficulties obtaining copies
of judgments, but they were told the documents weitekept at registries, but by individual
judges™®* When the difficulties that the Kosovo Law Centreravraised with Judge Weir, she
then stated that the Department of Justice feigetlito work within the local legal tradition
and system. She asserted that, as Kosovo had hagtea tradition or system of publishing
decisions, it would be inappropriate to publish sodl@ecuments and not others. Judge Weir
told Amnesty International that the responsibiliy with the local registries and UNMIK
Department of Justice could not go around the lostilicture, as this would be
“discrimination”.

However, as Thomas Monaghan, the Director of thpatenent of Justice, declared
in response to the Ombudsperson regarding whynteenational judges and prosecutors were
not subject to the Kosovo Judicial and Prosecut@daincil like their local counterpartéhe
IJPs perform their function under a different matedand institutional arrangement to that
under which Kosovar judges and prosecutors opetdfethis is the case for their regulation,
it should also be the case for their accountabibtyhe international community. Judge Weir
referred to the risk of double standards, but tHdMIK Department of Justice has
intentionally created, through the Internationatiges and Prosecutors Programme, two
separate judicial systems. It appears this risdadible standards’ is only raised when there is
a possibility of greater responsibility being takenthe UNMIK Department of Justice and
not when it comes to issues in which they are dfdr greater freedom and lack of
accountability.

Judge Weir also contended, without any basis, thanesty International was
seeking “special treatment” to obtain copies ofséhelocuments. The organisation has,
however, repeatedly made it clear that it was seeto have the judgments and other records
of the proceedings made public, not to have pigegtbaccess to them. It explained that under
international law UNMIK is accountable to both tkesovar and international community
and should, therefore, provide free accessaltgpublic documents, and documents which

134 Amnesty International Interview, 5 April 2006.
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should be made public, concerning judicial procegslitoall members of the international
community in the same way that other internati@nahinal courts do.

The right to a public trial, which includes pubdiccess to all relevant documents, is a
fundamental component of the right to a fair teatl a right not only of the accused, but also
a right of the general public to ensure that theical justice system is administered fairly
and effectively"*® Public access is particularly important when doeuments involve the
conduct of internationalised trials for crimes undgernational law. Public access to these
documents is essential to allow for comment, amakysd research. In addition, public access
is an essential component of any justice systemvdldontribute to the acceptance of the
decisions of the Regulation 64 international panats legitimate by increasing the
transparency of proceedings and ensuring that aheyaccountable to civil society and the
general public. None of the public interest grautidted in Article 14 (1) of the ICCPR
permitting the press and public to be excluded fralnor part of a trial “in special
circumstances” apply to indictments, judgments atfter documents sought by Amnesty
International and other non-governmental orgarozati Indeed, Article 14 (1) requires that
“any judgement rendered in a criminal case or Bui at law shall be made public except
where the interest of juvenile persons otherwisquires or the proceedings concern
matrimonial disputes or the guardianship of chitldieNeither of these grounds applies to the
judgments in cases involving war crimes and criagainst humanity.

The failure to provide public access to these damum calls into question what
UNMIK and the Department of Justice, in particulags to hide. One international judge
currently serving in Kosovo told Amnesty Internaii that they believed there had been a
specific order issued by a senior UNMIK officiad, not make judgments too widely available
for fear of scrutiny as many of the judgments dr@aor quality-*° As discussed below in
Part Four, some of the judgments reviewed do, ihdsapport this fear. However, for
UNMIK Department of Justice to ensure the credipilof the International Judges and
Prosecutors Programme it is essential that it nesn@pen to comment and criticism from all
parts of international and local civil society. Mover, public scrutiny of court proceedings
can only improve the quality of the jurisprudent¢he Regulation 64 international panels.

V. Failure to protect the rights of the accused #ectively

135 Universal Declaration of Human Rights, Art. 10 ¢&yone is entitled in full equality to a fair and
public hearing . . .."); ICCPR, Art. 14 (1) (“. In the determination of any criminal charge agaimis,
or of his rights and obligations in a suit at laveryone shall be entitled to a fair and publicrimggby
a competent, independent and impartial tribunadisthed by law. The press and the public may be
excluded from all or part of a trial for reasonsvadrals, public order (ordre public) or nationatsdty
in a democratic society, or when the interest efghvate lives of the parties so requires, oht® t
extent strictly necessary in the opinion of thert@uspecial circumstances where publicity would
prejudice the interests of justice; . . .").

136 Amnesty International Interview, 4 April 2006.
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A significant concern regarding the fairness of thals conducted by international judges
and prosecutors is the lack of attention that Feenbgiven to the rights of the defence. A
review of the judgments demonstrates that defermnsel in cases conducted before
internationalized panels at the District Court &upreme Court of Kosovo levels have been
almost exclusively local lawyefé’ Limited by a shortage of resources and experieiocegd

to contend with an often foreign legal process ifor@ign language, the ability of defence
counsel to secure a fair trial for their client bagn a challenging, if not impossible, task.

As UNMIK Department of Justice has itself foundg thumber of lawyers with skills
and experience in international human rights anchdnitarian law in Kosovo is limited.
Furthermore, the limited practical experience ofhgnaf the local lawyers was one of the
reasons the introduction of international judges gmosecutors into the Kosovo justice
system was necessary. The recognition on the pattieointernational community of the
limited local capacity to conduct trials in accarde with international standards, means there
was (and continues to be) a need for UNMIK to emsllr sectors of the criminal justice
system were strengthened.

A fundamental principle in ensuring a fair trialttse right to equality of arms. As
explained in the Amnesty Internatiori&ir Trials Manual

The principle of equality of arms ensures that thefence has a reasonable
opportunity to prepare and present its case on atifig equal to that of the
prosecution. Its requirements include the rightadequate time and facilities to
prepare a defence, including disclosure by the @cason of material information
[Case of Fouchner, European Court, 25 EH RR 234.247]. Its requirements also
include the right to legal counsel, the right tollcand examine witnesses and the
right to be present at the trial. This principle wad be violated, for example, if the
accused was not given access to information nepedea the preparation of the
defence, if the accused was denied access to exjirgsses, or if the accused was
excluded from an appeal hearit.

A broad range of international instruments, inahgdArticle 14 (3) (b) of the ICCPR
and constituent instruments of international crihicourts recognize the right of an accused
to have adequate time and facilities for the pragian of a defence.

While some international judges have made gentioet® to guarantee this right to
equality of arms¥® overall the defence has been severely impeded lagkaof resources,

137 See also ICTXkupranote 49, at 30.

138 Amnesty InternationaFair Trials Manual Al Index POL 30/002/1998, 1 December 1998, at 82.
139 The Humanitarian Law Center in its 2006 reporeddhat in the case of Rustem Mustefal,

“[t]he criminal chamber under President Timothy @kon took care to ensure absolute equality of
defence and prosecution.” - supnate 52, at 34.
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training, adequate interpretation and translatamtess to documents, funding and access to
international expertise.

A. Lack of resources and training

In the initial proposal for the KWECC, the proposetérnationalized court for Kosovo, one
feature of the structure was an internationallydfeoth and supported defence offté&With
the abandonment of the KWECC in favour of the imdional Judges and Prosecutors
Programme, the only support provided to defenceyd¢asvhas been the Criminal Defence
Resource Centre (CDRC), a non-governmental orgémizaet up by the OSCE. This centre
has provided some very useful assistance to defemgeers, but it had run out of funding.
All the international staff had left and the losthff was reduced to two people; the CDRC no
longer exists. While UNMIK DOJ is currently planginfor the creation of a special
prosecutors unit and a special mixed chamber ofStygreme Court to assist with building
local judicial and prosecutorial capacity to tryrises and sensitive crimes, Amnesty
International is not aware of any initiative toiasgefence lawyers.

The importance of bolstering defence lawyers’ cdpdtas been recognised by the
UN Office of the High Commissioner for Human Rigf@HCHR) in its Rule-of-Law Tool
entitledMapping the Justice Sector

Defence lawyers: also frequently ignored or forgottin peacekeeping, defence
lawyers are absolutely vital if the justice systamto work. In many States, the
existence of a vibrant, independent defence bar vél new. In the Balkans, for
example, under the previous socialist system dicpisdefence lawyers merely tried
to mitigate the sentence, not fight for their cl&rnnocence...

Training and equipping defence counsel so thatehgsome semblance of ‘equality
of arms’ in a criminal procedure is a keystone tdglding the rule of law in post-
conflict situations:"

Mapping the Justice Sectgpes on to refer to the Criminal Defence ResoQemstre:

OSCE, as part of the United Nations Mission in Kascestablished a training and
resource centre for defence lawyers and for thet fiime in Kosovo’s history
defendants have lawyers who challenge evidencertabeir clients’ rights and try
to keep the system hon#st

140 5ee ICTJIsupranote 49, at 17 and Rogessipranote 14.
141 OHCHR, supranote 98, at 11.
142 | pid.
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Although there is no doubt the Criminal Defenced®ese Centre is an important and
useful organization, it must be properly funded atdffed with experienced local and
international staff if it is to provide meaningfagsistance.

Furthermore, a single non-governmental organizatiome is insufficient to ensure
equality of arms when the prosecution is assisti¢dl thve direct involvement of international
lawyers. This was the observation of a UK barristhio did a brief consultancy with the
Criminal Defence Resource Centre. She told Amnbdgrnational that, as far as she was
aware, she was the only international lawyer whedtliy assisted defence lawyers. She was
involved with two important war crimes cases, inirited capacity and told Amnesty
International that she did not consider the locafedce lawyers sufficiently skilled or
experienced to conduct the cases against an ititanabprosecutor with a background in the
adversarial system. She remarked that the locandeflawyer was not even aware of the
need to cross-examine witnesses on the evidengagthee'*® This point was reinforced by a
local defence lawyer who was previously associat@ti the Criminal Defence Resource
Centre and who has been involved in cases involt¥iagnternational judiciary:

[I'm] not saying we don'’t need trainings, we haeiply of them, international experts
should be working together [with local lawyers] @litly in cases... A local lawyer
like me is definitely disadvantaged . . .

At the same time he noted:

It has been a great advantage that | communicatenglish and a great privilege to
work with internationals and learn some good neingg™**

It is only through experienced international lavsyeworking with enthusiastic
domestic lawyers that proper skills transfers calketplace and true equality of arms be
ensured.

B. The failure to provide effective translation andinterpretation

Many of the trial proceedings before Regulation ®dernational panels have been
fundamentally flawed because they are conductea ianguage not understood by the
accused or their counsel. They are not simultasigotranslated in full, but simply
summarized. In some cases, translated transafifgtgal proceedings are not available until
long after the time for an appeal has passed. iCwons in such circumstances are not
simply unsafe, but are grossly unfair and shoulddmated.

Aside from anything else, local defence lawyersdisadvantaged by the fact that all
trials involving international judges and prosecsatare conducted in English. Of the defence

143 Amnesty International Interview, 9 February 2006.
144 E_-mail correspondence with Amnesty International.
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lawyers conducting war crimes and other seriougsas Pristina interviewed by Amnesty
International delegates, very few spoke any Englisti of the few that did, only one had a
detailed legal and professional vocabulary.

When one defence lawyer who has been involvediange number of important war
crimes cases was asked if everything said duriagitngs was translated he responded that it
was not. He said that in the beginning a numbentefpreters simply summarised. He also
told Amnesty International delegates that the omertcinterpreter present in the courtroom
did not translate all conversations between int@nal prosecutors and judges. The judge
would then decide if the matter was important emoug be translated for the whole
court/defence lawyers or if it wa§yst casual”. He added:

| can’'t demand everything be translated — it makeslike ‘an enemy with the judges’.
| only ask if | think | am missing something impaoit**®

He also told Amnesty International that as all toairt reporting was done in English, he
would be required to wait for the translation of thanscript:

| usually ask to have minutes [transcript] befone £nd of the case but sometimes the
judge says | can’t have all of it in time so | ptble important things®°

The inadequacy of interpretation/translation féesi was also noted by OSCE Legal
Systems Monitoring Section monitdfS.It appears this situation may have been remedied f
current and future cases, with the OSCE Legal Systdonitoring Section stating in its 2006
report that all regional courthouses, except/Pga District Court now have simultaneous
interpretation equipment® However, these belated interpretation and tréinsldacilities
are of no use to persons unjustly convicted onbiss of proceedings where the written
evidence was not translated and the oral testimonynterpreted, but only summarized.

A problem that has not been remedied, howevehgidength of time taken to provide
translated copies of judgments to the parties. Astynénternational was told of instances
where translated versions of the final judgmentehaot been received until after the time to
appeal has passed. Amnesty International was fotcth® war crimes case finalised in mid-
2005, in which it took eight months for a copy tketjudgment to be provided to the
defendant and his lawyer. The Humanitarian Law &eatso noted in its 2006 report two
cases, one where the judgment at first instancébad handed down on 30 November 2004,

145 Amnesty International Interview, 4 April 2006.

146 Amnesty International Interview, 4 April 2006.

147 OSCE Department of Human Rights and Rule of Laggal Systems Monitoring Sectidc00
Review of Criminal Justice Systeat 21-22.

148 OSCE Department of Human Rights and Rule of Laggdl Systems Monitoring Section 2006,
supranote 31, at 22-23
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the other where the judgment had been handed dowt9oMay 2005 and no written,
translated versions had yet been provided to theepa™

C. Protracted proceedings and denial of access t@cuments

The time taken for cases conducted before internalised panels is also a serious concern.
These delays are a particular concern since manthefaccused are held in detention
throughout (see the box below for examples). Sughyd deny the accused the right to a
speedy trial recognized in Articles 9 (3) and 14(¢3.

In addition, the problems that Amnesty Internationas encountered in obtaining
indictments, judgments and other court documentg ldaserious detrimental impact on the
ability of the accused to mount an effective degrnihereby denying them their right to
adequate facilities to conduct a defence and tm@mewitnesses and evidence against them.

The short-term contracts and constant changegemiational judicial personnel has
on more than one occasion required trials to bemeeenced before a new pah&I(For an
example of this problem, see the cas&/e$elin Besovj set out below in Part Four of this
report).

Aside from the additional difficulties faced by date lawyers dealing with
international judges and prosecutors due to thguiage barrier, many also complain they are
unable to obtain basic documents and informatimuttheir cases. As one lawyer (a deputy
of the Chamber of Advocates and former judge ofShpreme Court) described f1Ehere
are always fights, insistence and disappointmentget any legal document$>*

Case Example: The case of ‘AB’

This case involves an international prosecutor uriRiegulation 2000/64AB, the
mother of two small children, had been in detensimrte 23 February 2006. She was initially
held for over 45 days without any information retiag the case against her having been
provided to her defence lawyer.

During this time, the international prosecutor als@de an application for an
extension of the detention period. The defence émwyade written submissions to the caurt
(a local judging panel), but these submissions wetementioned in the decision to grant|an
order for further detention. The defence lawyeedilan appeal, but despite the 10-day tjme

149 Humanitarian Law Centesppranote 52, at 34.
150 schrodersupranote 47, at 25.
151 Amnesty International interview, 8 April 2006.
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limit for deciding the appeal set out under Kosgwancedural law, this appeal was not heard
within that time!*?

An indictment was issued on 29 December 208B,then having been in pre-tria
detention for over 10 months, Until 4 December 2008's contact with her defence lawyer
had been limited to four phone conversations lgsijsproximately 5 minute's>

A hearing was finally held at Pristina District @bon 31 May and 1 June 2007, |in
which AB and two other defendants agreed to plegdias, AB taking this decision as there
appeared to be no other prospect of release. Eefehdhnt was found guilty of assistance in
smuggling persons into Kosovo, and sentenced tauspemded sentence of two years
imprisonment>*

The failure to meet the deadlines set under Kospvacedural law, particularly in
relation to the delivery of files and decisionsdetention and requests for release, was noted
by various lawyers. They agreed that it was endexoioss the legal system and both local
and international judges and prosecutors were nssiple for these problems.

LENGTHY PRE-TRIAL & ONGOING DETENTION PERIODS

In its review of war crimes cases, Amnesty Inteoret! noted with concern the lengthy
periods of detention to which defendants were sk This is an issue that has also been
raised by the OSCE Legal Systems Monitoring Secfivhisted below are some examples

Agim, Lulzim and Bajram Gashi, three Kosovo Roma were detained without charge for|a
period of twelve and a half months from 7 Octol#99 until 21 October 2000, when they
were finally released through the intervention ofiaternational prosecutor.

SaSa Grkovi, a Kosovo Serb, was detained in July 2001. Arcindént was not issued until
19 February 2002. On 4 September 2002 Grkasas acquitted of all charges due to a lack
of evidence. The Humanitarian Law Center is asgistrkove to file a lawsuit against the
Kosovo Ministry of Justice, seeking compensatiothi® 457 days he spent in detention.

152 Amnesty International interview with defence lawy@ April 2006.

153 E_mail correspondence from defence lawyer.

154 Email correspondence, op cit.; R.E., Balkan Sunéis, June 2007.

15 See for example, OSCE Department of Human RigidsRule of Law, Legal Systems Monitoring
Section,Review 2: The Criminal Justice System (Septemi@) 20-ebruary 2001)28 July 2001 and
Review of the Criminal Justice System: Crime, Diegarand Punishmenf,4 December 2004.
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Zoran Stanojevi, a Kosovo Serb was held in pre-trial detentionf@drmonths due to various
adjournments. He was convicted by the trial chandmet8January 2002, having been in
detention since 14 August 1999.

Veselin Besovj a Kosovo Serb was detained from 6 October 20@iD 18 December 2002
when he was acquitted by a Regulation 64 panelwble subsequently detained again on 8
April 2003 and, as of December 2006, remained tertten awaiting his third re-trial.

Monvilo Trajkovi¢, a Kosovo Serb was detained from 7 August 199P2éhduly 2002, wher
he was released on bail.

Miroslav Vwkovi¢, a Kosovo Serb has been in custody since 23 AU@®§ and spent 14
months in pre-trial detention. He was first congtttof genocide in January 2001. This
decision was appealed to the Supreme Court sentass back for re-trial. He was then
convicted of war crimes in October 2002. His lateppeal was allowed by the Supreme
Court on 15 July 2004 and the case sent back fietnial. There is no information available
regarding whether Vidkovié remains in detention.

Igor Simt, a Kosovo Serb was held in pre-trial detentiomirbl August 1999 until April

2001. His case was taken over by an internationasg@cutor during pre-trial proceedings.
The international prosecutor abandoned the proseoutue to lack of evidence five months
into the trial.

Bogoljub Mis¢ and Stojan Jovanagitwo Kosovo Serbs were detained on 31 January
2000.While the authorised 12 month period prioamindictment being issued expired in
January 2001, they were not released. They weneteaky indicted in February 2001 and
acquitted by a Regulation 64 majority internatiopanel on 2 November 2001.

Milo$ Joki, a Kosovo Serb was detained in 26 August 199%dictment was not issued
until 25 February 2000. He remained in detentiotilBiMay 2002 when he was acquitted of
all charges.

D. Failure to establish a funded Office of Defence

As noted above, the Criminal Defence Resource €dms provided assistance to defence
lawyers involved in war crimes and other sensiawel complex cases. Among the types of
assistance provided, the Criminal Defence ResoQeetre helped with legal research on
international human rights, ICTY and European CaiirHuman Rights jurisprudence and

international humanitarian law, with the prepanatof legal memoranda, the dissemination of
legal documents and the provision of training cesirgsing international legal expeftSAll

156 Amnesty International interview with former direct Criminal Defence Resource Centre, 4 April
2006.

Amnesty International January 2008 Al Index: EUR 70/001/2008



56 Kosovo (Serbia): The challenge to fix a failed UN justice mission

of these were extremely useful services but, dudddack of funding and reduced staff, the
Criminal Defence Resource Centre has had to didenartst of its programmes’

Furthermore, a non-governmental organisation, ddgrnon funding, with severely
limited resources and a mandate limited to progdeygal research assistance is insufficient
to ensure an equality of arms between the defendettee prosecution. In both the Special
Court for Sierra Leone and in the War Crimes Chamb®&osnia, there is a funded office of
defence which forms a permanent part of the straatdi the court. In the context of Bosnia,
the Criminal Defence Support Section (known as“@EO” or Odsjek krivicneodbrang
provides assistance to both the defendants dirantiiyto defence counsel, through both legal
and administrative support. There are five regidgeaims and those teams are able to provide
specific assistance in individual cases. Furtheemtirte Criminal Defence Support Section
acts as the licensing authority for lawyers whohvs appear on the list of possible counsel.
It, therefore, provides training. While the OSCEgak Systems Monitoring Section in its
2006 report noted the importance of ensuring skitselopment among defence lawyers,
there has been no commitment of funds to an iniéasimilar to the Bosnian Criminal
Defence Support Section. It appears that the nepgsed special chamber also does not
include reference to a funded defence office.

Amnesty International considers an office such tes Bosnian Criminal Defence
Support Section to be a necessary component ofpamgosal for a special chamber in
Kosovo. As the former local director of the Crinmileefence Resource Centre told Amnesty
International, in his opinion it had been very golaving the international judges and
prosecutors around, but as local lawyers had ratioekhip with the internationals outside of
the courtroom, defence lawyers had no opportunity discuss and learn from their
international colleague's® The OSCE Legal Systems Monitoring Section in @& report
noted the great progress made by the Kosovo Chabnfb&dvocates in strengthening the
capacity and professionalism of defence lawyerswvéi@r, in order for there to be a real
possibility of skills transfer to local defence havs and true equality of arms during the trial
process, it is necessary for there to be internatiegal experts and resources available to
assist the defence.

PART FOUR: THE FAILURE TO IMPROVE THE
KOSOVO JUSTICE SYSTEM

“As matters now stand, the UN in Kosovo is pregidaver a grand debacle in the Kosovo
legal system. If the UN cannot arrange fair wamoeis and genocide trials in Kosovo, where

157 OSCE Department of Human Rights and Rule of Laggdl Systems Monitoring Section, 2006,
supranote 31, at 18.
158 Amnesty International interview, 4 April 2006.
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it controls all the organs of government and rubssfiat, how can it hold others to human
rights standards?**°

More than seven years after UNMIK was established @early six years after the
establishment of the International Judges and Pubses Programme, the Kosovo criminal
justice system is unable to investigate and prdeeawar crimes and crimes under
international law effectively and fairly or to pide reparations to victims for such crimes
without international involvement. Moreover, thetdrnational Judges and Prosecutors
Programme itself is unable to do so either. In ligbt of the fundamental flaws in the
conception and execution of the international congod of the Kosovo justice system
outlined above, Amnesty International has sericugots whether the UNMIK Department of
Justice, and the International Judges and ProsscRtogramme in particular, will be able to
establish a solid judicial system in Kosovo ablaneestigate and prosecute crimes against
humanity and war crimes through fair trials in theeseeable future without radical changes.
The EU will face enormous challenges in addrestiege problems.

The failure to recruit and train effectively intational judges and prosecutors
inserted into the domestic system has weakenedithpact and credibility in the eyes of the
local judicial and legal community. Furthermoree trelatively limited interaction between
international and local judges and prosecutorsti(pdarly the latter) has resulted in little
skills transfer. In addition, many of the membefdhe local judiciary and legal community
who spoke to Amnesty International complained ebgance and disrespect on the part of
international judicial personnel. These complaintse reinforced by the observations of a
number of international judges and prosecutors $edras, international observers and
members of the UNMIK Department of Justice.

At the same time, international judges and prosesutold Amnesty International
that they felt their workload as well as language &ultural barriers made it difficult for
them to maintain any sort of professional relatiopswith their local colleagues. There was
also great divergence between what the interndtjodéial personnel understood their role
to be in Kosovo. Some considered theirs to be @ oblcapacity-building and professional

mentoring®® others to simply process casés.

As former OSCE legal advisers Clive Baldwin andnl@erone point out, assessing
the success of the International Judges and Primsed@rogramme is difficult because it was
never made clear what its role was supposed t&’Béis is perhaps not accidental. By never
being clear regarding the aims of the Internatidhalges and Prosecutors Programme, aside

159 Edwin Villmoare,supranote 94, at 385. Edwin Villmoare worked on a projeith the American
Bar Association in Kosovo in 2001.

180 Amnesty International interviews with two formetérnational judges, 11 April 2006 and 24 April
2006.

161 Amnesty International interview with current imational judge, 5 April 2006.

162 Cerone & Baldwinsupranote 48, at 50.
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from stating internationals were to be introduceddssist in the judicial process”, UNMIK
appears to be seeking to avoid all criticism leckt it. When Amnesty International raised
concerns with various staff members throughout UKIMgarding the structure and efficacy
of the programme, “this was not our aim” becamegular refrain.

However, a local legal professional who works vifth international community told
Amnesty International that, as far as he was comckerthe international judges and
prosecutors,*haven’t delivered” He considered the programme to Banother set of
imposed ideas (like the ‘Brotherhood and Unity’dtieof the former Yugoslavia), just this
time flying a blue flag.*®®

While UNMIK disputes that mentoring was an intendgatt of the international
judges and prosecutors’ roles, from the interviesnesty International conducted
mentoring was certainly an expectation among tlealltegal community, the OSCE Legal
Systems Monitoring Section and many of the intéeonal judges themselves. In its 2006
report the OSCE Legal Systems Monitoring Secti@iest “The OSCE considers that the
[international judges and prosecutors] programraeg whole, did not fulfil its much needed,
and expected, role of mentoring the local judicidfyf The report goes on:

The OSCE welcomes the efforts undertaken in eshétdj the Kosovo Special
Prosecutor’s Office. According to the [UNMIK Depawetnt of Justice] it is envisaged
that a total of 10 local prosecutors and 10 locegdl officers will be monitored and
mentored by international prosecutors and legaicefs as they prosecute selected
cases of organised crime, trafficking in human gsjrinter-ethnic crimes, terrorism
and corruption.

It remains to be seen whether this would remainottig legacy of the [international
judges and prosecutors] programme left to the Kogastice systeni®

The Special Prosecutor’'s Office initiative wouldpapr to suggest the UNMIK
Department of Justice has recognised its failurent) now to facilitate a proper transfer of
skills from members of the international judiciaoytheir local colleagues.

However, the new “single jurisdiction approach”, embby all international judges
and prosecutors are based in Pristina instead disinict courts throughout Kosovo, as the
OSCE Legal Systems Monitoring Section points oat further reduced the possibility for
interaction between international and local memioéithe judiciary and prosecution service.
This is but one of the problems with the “singlegdiction approach”. Aside from reducing
interaction and, therefore, any possibility of kskiransfer between the international and the

153Amnesty International interview, 7 April 2006.

64 OSCE Department of Human Rights and Rule of Laggal Systems Monitoring Section 2006,
supranote 31, at 67.

185 1hid.
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local legal communities, it further enhances thecggtion of the International Judges and
Prosecutors Programme as establishing a paraBetsy Furthermore, it greatly reduces the
already limited access that the local judges andgmutors have to international involvement
in cases. This is of particular concern for membmrsninority communities. As Amnesty
International documented in a report in 2003, ret#tns on freedom of movement due to fear
of attack has been a major obstacle for membersitdrity communities seeking access to
the justice system. Kosovo Serbs living in Serblaars expressed their unwillingness to
attend courts in Pristina and requested their owurts with international judge$® This
situation has not changed greatly. Various Serb nconity leaders told Amnesty
International that the issue of greatest concemticoed to be the lack of freedom of
movement for members of minority communities in s Randjel Nojké, a community
leader in the Serb enclave of Gaaica/Gracanicé and PISG Chairman of the Committee
Community Rights and Interests and Returns gavexample of why Serbs continued to be
afraid:

Everyone says [there is] “freedom of movement” aBdrbs are not travelling
because of a psychological block. The KFOR comnrasaié | should travel without
an escort, so | did. | was driving a vehicle witblggade number plates. | went to
Serbia and came back. Back in Kosovo a car forcedfnam the road and [they]
threw something out of the window onto my vehighéch | managed to avoid'®’

Despite the limited or non-existent transfer ofpexence from international
prosecutors and judges to their local counterpartshould be noted that international
prosecutors and judges, primarily at the Suprem@tQs Kosovo level, have in certain cases
rectified some of the worst flaws and abuses inltlcal system (see Part Four, Section Il
below).

l. Impunity
A. Continuing impunity for war crimes and other crimes under international law

The Office of the Legal Adviser to the UN SpeciafResentative told Amnesty International
that long-term capacity building was never an afrthe International Judges and Prosecutors
Programme (which begs the question of what UNMIiktentions were for the future of the
Kosovo judicial system). However, it is not only iarms of capacity-building that the
International Judges and Prosecutors Programmedallad to provide the legacy it might
have done. In failing to address properly the issugnpunity for crimes committed during
and immediately after the conflict, UNMIK has ldfehind what one Kosovo Albanian

186 Amnesty InternationaSerbia and Montenegro (Kosovo/Kosova): “Prisoner®ur own homes”:
Amnesty International’s concerns for the humantsgsf minorities in Kosovo/Kosova] Index: EUR
70/010/2003, April 2003, at 25.

167 Amnesty International Interview, 6 April 2006.
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described in a recent Human Rights Watch reportiasinished business®® One of the
most serious failures of the UNMIK internationasiice strategy was its failure to ensure at
the outset that crimes under international lawluidiog genocide, crimes against humanity,
war crimes and torture, as well as principles afiral responsibility and defences were
defined in accordance with the strictest requireesf international law. The Federal
Republic of Yugoslavia, later Serbia and Montengdpecame parties to such international
treaties as the Convention for the Prevention anodidAment of Genocide (Genocide
Convention), the Geneva Conventions of 1949 ani 19¥7 Protocols, the Rome Statute of
the International Criminal Court and the Conventiagainst Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment. Hewethese treaties and customary
international human rights and humanitarian law ehanever been fully implemented.
Although the law incorporates a more expansivenitédin of the crime of genocide than in
the Genocide Convention and defines grave breasht#® Geneva Conventions as crimes,
there is some ambiguity in the law about the sadpear crimes, crimes against humanity are
not defined as crimes and the principle of command superior responsibility is not
expressly included in the law.

Although it is impossible to establish exactly hamany cases involving crimes
committed during the conflict have been conductedKosovo (as discussed in the next
section), according to the UNMIK Department of &est estimate, in the more than seven
years that UNMIK has administered Kosovo, only 2ald¢ had, until April 2007, been
conducted for war crimes, genocide and crimes agdiomanity'®® The Human Rights
Committee, after reviewing in July 2006 UNMIK's ed of investigating and prosecuting
war crimes and crimes against humanity, severeticiced UNMIK.>"® The majority of

188 Human Rights Watctsupranote 55, at 18.

189 Figure provided by International Judicial Suppitision, UNMIK Department of Justice.

1701t stated:
“The Committee is concerned about the continuinguinity enjoyed by some perpetrators of
war crimes and crimes against humanity committéat po the UNMIK mandate and about
ethnically motivated crimes perpetrated since 889, including those committed in March
2004, as well as the failure to effectively invgate many of these crimes and bring
perpetrators to justice. The Committee regretddthere of UNMIK to fully cooperate with
the International Tribunal for the Former Yugoskagarts. 2 (3), 6 and 7).

UNMIK, in cooperation with PISG, should investigatk outstanding cases of war

crimes, crimes against humanity and ethnically wadéid crimes committed before and after
1999, including where the perpetrators may have Bexsovo Albanians, ensure that the
perpetrators of such crimes are brought to justiwe that victims are adequately compensated.
It should provide effective withess protection paogmes, including by means of witness
relocation, and extend full cooperation to Inteioradl Criminal Tribunal for Yugoslavia
prosecutors.”

Human Rights Committee, Concluding observationthefHuman Rights Committee, KOSOVO

(SERBIA), U.N. Doc. CCPR/C/UNK/CO/1, 14 August 20@ara. 12

(http://daccessdds.un.org/doc/lUNDOC/GEN/G06/436/DE®S0643691.pdf?OpenElemégnthe

Human Rights Committee asked UNMIK to respondsmliservations and recommendations within

six months; no reply is posted on the UN website.
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these are cases were commenced before local paneélsnvolve Serb defendanits.On
appeal to Regulation 64 international panels manghe convictions have been overturned
and the cases sent back for re-trial (and in sases; multiple re-trials) before Regulation 64
international panels. These re-trials have oftenlted in acquittals, mainly due to a lack of
sufficient evidence or improperly obtained evidertdewever, very few new trials have been
commenced.

Based on the experience of the past seven years #ir conflict and the failure of
the UNMIK Department of Justice to implement marfytiee recommendations made by
independent observers, it is unlikely that muchhieir progress will be made under UNMIK.
Between 2002 and April 2007 only six new war crincases had been operfédAmnesty
International delegates were also told by the UNMROlice Director of Criminal
Investigations, Wayne Hissong, that it was unlikelgy new investigations would be
commenced, which would result in continuing impwyrfior many persons who committed
serious crimes under international law in Kosovoless the EU opens new investigations
into the thousands of crimes under internationaltizat have been committed in Kosovd.

Among the problems is UNMIK's haphazard aadl hocapproach to justice sector
development. As was pointed out in a report by @uflict Security and Development
Group, King's College London published in 2003;€étgraduated approach to building an
international judicial capacity led to an extendperiod of near-impunity for serious
crimes”!"* This view is endorsed by John Cerone and ClivelBal, who write,“due to the
ad hoc nature of [the appointment of an internadiojudge and international prosecutor to
the Mitrovica District Court], uncertainty abouteifr role, and the conditions in which these
persorpsel were deployed, little meaningful work wade performed by them until months
later.”

Former Chief of the OSCE Legal Systems Monitorimgt®n of the Department of
Human Rights and Rule of Law, David Marshall ané of his legal advisors, Shelley Inglis,
both of whom witnessed UNMIK’s attempts at buildiagudicial system, are even more

17117 of the 25 cases Amnesty International has heento document involve Serb defendants.

172 pccording to the OSCE Legal Systems Monitoringt®ec these are the cases of Latif Gashi, Nazif
Mehmeti, Naim Kadriu and Rrustem Mustafa (thap trial or Gashicase); Ejup Runjeva, Nuhi
Provoliu, Rrustem Dema, Bujar Tafili and Enver Arh&elim Krasniqgi et al.; LjubiSa PériSlobodan
Maksimovi, Zivorad Maksimow and Milovan Maksimon; Zarija Cvetano\ et al.; and Agron
Krasnigi. It appears that, as of late 2006, omly bf these cases had led to a final judgment after
exhausting all appeals, théap trial and the case involving Ejup Runjeva, NuhoWwiliu, Rrustem
Dema, Bujar Tafili and Enver Axhani, although, aplained below, this information may be
incomplete or inaccurate.

173 Amnesty International interview, 2 April 2006.

174 Conflict Security & Development Group, InternatibiPolicy Institute, Kings College, LondoA,
Review of Peace Operations: A Case for Change ekmfeport28 February 2003, para. 290 —
available ahttp://ipi.sspp.kcl.ac.uk/rep005/index.html

175 Cerone & Baldwinsupra note 48, at 49.
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damning. They concluded tha&lUNMIK failed to develop any coherent strategy fitre
justice sector, including war crimes cases. It dpiestead for a dithering approach that
proved catastrophic for defendants and victimsealparticularly Kosovo Serbs.*

Juvenile Z,a 15-year-old Kosovo Serb, was convicted of gereodig an all loca
panel on 13 September 2000. Although both the nat@nal prosecutor and the defence
lawyer recommended that Juvenile Z be released fustody, he was sentenced to serve one
to five years in a juvenile correctional faciliffhe defence appeal to the Supreme Court \was
heard by an all local panel, who affirmed the tcailirt decision on 8 March 2067.

US Law Professor, Edwin Villmoare, in an articledissing on the prosecution of
Igor Simi¢, a Kosovo Serb, for genocide, further emphasisisdpint:

After a year and a half of dubious convictions eftlSdefendants roundly criticised
by the court-monitoring unit of [OSCE] and otheig#& observers, UNMIK was
finally embarrassed into action. It adopted Regola2000/64, which created special
three-judge tribunals consisting of at least tweernational judges. It was common
knowledge that the purpose of these tribunals waprovide Serb defendants with
more or less fair trials. However UNMIK unaccounalrefused to establish
standards for invoking the jurisdiction of thesbainals. Moreover, UNMIK failed to
provide additional international judges. By thisne UNMIK’s derelictions did not
seem to matter much. Many of the Serbs in custady diready been tried and
convicted in the regular courts. Others had sudtdlys escaped...Despite the
establishment of the three-judge tribunals durirgpris wait in jail, his case
remained in the District Court of Mitrovic&

As detailed in an earlier section, UNMIK’s approaohbuilding the judicial system
continues to be marked by a lack of clear planmingision. The international judges and
prosecutors were introduced gradually, one at @ timresponse to a crisis in the justice
system, allowing the rest of the trials to proceathout any scrutiny or independent and
impartial judicial correction. It is, thereforeftle wonder that the vast majority of war
crimes cases have involved ethnic Serb accusedhwhen needed to be reviewed and often
re-tried by international panels. Independent itoosi pointed to the tendency of local

"®\Marshall & Inglis,supranote 86, at 96.

17 See OSCE Department of Human Rights and Rule wf Lagal Systems Monitoring Section,
supranote 31, at 15-16.

8 Villmoare, supranote 94, at 376. Villmoare goes on to detail niousrinadequacies he witnessed
within Igor Simi’s trial.

179 Of the 17 war crimes cases reviewed by the OSGfalL8ystems and Monitoring Section in its
2003 report, 15 involved all Serb defendants arelionolved a Serb and a Roma defendant.
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prosecutors to drop charges or local judge paoetgquit Albanian accusélfiand these or
other cases have simply never been taken up byattenal prosecutors.

Furthermore, the cases d@ivenile Zand Igor Sim¢ discussed above suggest that
UNMIK Department of Justice’s claim that followinthe promulgation of Regulation
2000/64 all war crimes cases have been conductedebmajority or all international panels
is not true. With no comprehensive list availafievar crimes cases conducted and the varied
charging practices making it impossible to identfysily which cases involve war crimes
allegations (this issue is further elaborated othénext section), there is a real risk that other
war crimes cases involving members of minority camities may have been conducted
without international involvement.

Time and money were invested into the developméthieproposed KWECC. This
proposal was eventually abandoned only to now, regars on, be revived in a slightly
different form. During these seven years valualidence has been lost and investigations
have either not been commenced or have been abeshdanthis stage, it is doubtful whether
this new court, if it were ever to be establisheduld be able to make serious headway in
addressing crimes committed during the conflicts&hon past experience and the Kosovo
Standards Implementation Plan, it is likely thatfdcus would be combating organised crime
and corruption, rather than the far more serioimes against humanity and war crimes. This
concentration of international judicial involvement cases involving organised crime and
corruption has also been criticised as reflectingraal political concerns and interests, not
local interests®*

It is disturbing that of the war crimes cases cmbeld only one - thelap case — has
involved a non-Albanian victim. In that case onehaf 26 victims was Serb.

B. The failure to investigate and prosecute sexualolence committed during the conflict
as war crimes

It is clear that the numerous crimes of sexualerioe committed during the conflict have not
been one of UNMIK’s concerns. Despite extensiveudoentation by women’s groups, non-
governmental organizations and NATO of rape anderotbrimes of sexual violence
committed on a large scale during the conflict mskvo (as referred to in Part Two aboite),
appears that there had,up to April 2007 been ondyindictment including a charge of rape
or sexual violence as a war crime or crime agdinstanity and that indictment in tleki¢
case, presented by a local prosecutor, led to quitéa **

180 Hartmannsupranote 9, & ICTJsupranote 49, at 14.

181CTJ, supranote 49, at 19.

182 Of course, until the UNMIK Department of Justiagbfishes all the indictments it cannot be
determined definitely that there have not beenathgr indictments for such crimes, but Amnesty
International has not been able to find any evidghat any other indictments exist. The absence of
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When interviewed by a delegate of Amnesty Inteowsti, the head of the UNMIK
Victims Advocacy and Assistance Unit confirmed tladthough there was a large file of
statements taken by NATO forces in 1999 documentappes committed during the war,
there had been no war crimes or crimes against hityneases involving charges of sexual
violence. She explained this failure by statingttiadhen UNMIK police officers had
attempted to go back two years later to women wdtbdiven statements, the women denied
the statement or said they were unwilling to tgstifhe UNMIK Victim Advocacy and
Assistance Unit representative blamed this on duéak pressure on women in Kosovo and
the shame associated with rape. She did not explay UNMIK had failed to investigate
any of these reports for two years. The failurddcso appears to be the result of the absence
of any qualified expert among the UNMIK police ainternational prosecutors on crimes of
sexual violence in UNMIK.

It is well documented that a culture of shame exfst women who have suffered
sexual violence in the majority of cultures. Thidtare of shame was certainly present in
Bosnia but did not inhibit some very important magions for crimes of sexual violence
arising out of the conflict in Bosnia. The cultwieshame has also been documented in Sierra
Leone. However, all of the indictments in the SaleCourt for Sierra Leone, aside from the
case ofProsecutor v Samuel Hinga Norman, Moinina Fofanal aklieu Kondewa(the
Civilian Defence Force trial) include charges fape, sexual slavery and other acts of sexual
violence. The reluctance of women to speak aboetatinocities they have suffered was
overcome in the case of Sierra Leone, by a cortteffert by the Office of the Prosecutor of
the Special Court to make gender-based and sexolgingee a cornerstone of prosecution

policy.

No such approach has ever been adopted by UNMIKdsovo. UNMIK Police
Director of Criminal Investigations, Wayne Hissoognceded that none of the international
police officers recruited to conduct war crimesdstigations had any specific expertise, nor
had they received any training, in dealing withvetors of sexual violence. He said that in
his opinion such expertise should have been sdfijEqually, as detailed in Part Two of this
report, the selection criteria for the recruitmehinternational judges and prosecutors did not
include any requirement for expertise in the aréacrames of sexual and gender-based
violence. As Amnesty International has not bee &éblobtain copies of traurriculum vitae
of those who have served or are currently sennngasovo, it is impossible to know whether
any of the international judges or prosecutors &z had any experience in this area.
Similarly, the lack of a training programme in maor internationals serving in Kosovo has
meant that there has been no on-the-job trainingiite awareness and competence in this
area. This failure is in contrast with the Spe€ialurt for Sierra Leone, where training has
been conducted with all the organs of the Courtsgmecently with the Defence Office in

any other indictments for rape and other crimeseaiual violence was confirmed by the UNMIK
Police Director of Criminal Investigation and th&IMIK Victim Advocacy and Assistance Unit.
183 Amnesty International interview, 2 April 2006.
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July 2006) in dealing with survivors of rape antestcrimes of sexual violence. It is also in
stark contrast to the significant efforts to invgste and prosecute post-conflict trafficking of
women and to incorporate gender-sensitive coursés ftraining for local judges and
prosecutors.

Amnesty International is aware of one case invgvin Serbian woman who filed
statement with the police stating she and anotloenan had been raped and tortured by men
they believed to be members of the KLA on 16 Jud@91 An official complaint was made
and a medical examination conducted, which verifild complainant’s allegations.
However, no prosecution had been opened by Aprii28onhile Amnesty International was
not able to talk to the victim herself, delegatesentold by a Serbian community leader who
provided a copy of the police statement and theicakdeports that at no stage was the victim
informed of the possibility of her case being tak@er and run by an international prosecutor.
When the possibility of cases “slipping through theacks” was raised with Chief
International Prosecutor, Annunziata Ciaravolo, steceded that this was possible as case
referrals to international prosecutors rely on fludice or a local prosecutor referring the
matter or the international prosecutor becomingraved the case in some other w&yThe
latter is unlikely considering the majority of imb@tional prosecutors have no familiarity with
Albanian or Serbian.

[I.  Lack of useful jurisprudence

Former Deputy Special Representative of the UN &anyr-General for Police and Justice,
Jean-Christian Cady, saw one possible aspect &citggbuilding by international judges to
be through the strengthening of the role of jutisience in the Kosovo judicial systeffi.
Certainly the internationalised panels in Kosovavided a possibility for developing
Kosovar law and legal process by providing betearsoned judgments that referred to the
relevant law and cited legal authorities. Thesaefsa could also have added to the
development of international criminal jurisprudence

Unfortunately, most observers have not noted aifgggnt improvement in the
quality of the jurisprudence produced by courtsKimsovo!®” The OSCE Legal Systems
Monitoring Section report reviewing war crimes @senducted in Kosovo up until 2002
notes:

184 The details of this case are set out in Amnedsriational Kosovo(Serbia): The UN in Kosova
legacy of impunityAl Index EUR 70/015/2006, 8 November 2006, aABnesty International has
received a still unconfirmed report that one prasea for rape or other sexual violence as a wener
has occurred since April 2007.

185 Amnesty International interview, 7 April 2006.

186 Cady & Boothsupranote 37, at 74-75.

187 Cerone & Baldwinsupranote 48, at 52, ICT&upranote 49, at 22.
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Supreme Court judgments in Kosovo are a meagre ceowf war crimes
jurisprudence. They are characterised by brevitypmplegal reasoning, absence of
citations to legal authority and lack of interprétan concerning the applicable law
on war crimes and human rights issifés

As indicated below, the weaknesses identified bg tBSCE Legal Systems
Monitoring Section and by other observers contibwecharacterize the jurisprudence of
international panels and the investigations andggmotions by international prosecutors and
investigating judges. If nothing else, the propbsevelopment of Kosovar jurisprudence
concerning international law would only be possitbleopies of the judgments were in fact
made available. Aside from the limited public ascasthese documents (discussed above in
Part Three), local and international lawyers ardb@s told Amnesty International that they
were not able to obtain access to judgments tstabgim in developing their legal arguments
or reaching their decisions.

Due to the failure of UNMIK Department of Justice grovide copies of all of the
judgments and indictments for war crimes cases tonésty International, despite the
numerous requests made by the organization andedeta Part Three of this report, it is
impossible to conduct a comprehensive review ofjtinsprudence. Of the 23 war crimes
cases the UNMIK Department of Justice Internatidlicial Support Division has recorded,
many of them involving multiple re-trials and appealanAesty International has only been
able to obtain copies of 10 indictments and 22silecs of trial and appeal courts.

Furthermore, due to the fact that charging practies varied greatly, it is very
difficult to ascertain whether there are in fachest cases also involving acts committed
during the conflict amounting to crimes under intgional law. It seems the UNMIK
Department of Justice is not itself able to provédeurate figures, having kept no database
containing a comprehensive list of cases, evenusf jhose cases involving international
judges and/or prosecutors, and having set up retcasking or case management systém.
Indeed, it is often not possible to determine fribim decisions whether the prosecutions were
conducted by international or local prosecutorghéugh the International Judicial Support
Division states there have been 23 war crimes cesaducted, a presentation paper by
UNMIK Pillar 1 in June 2004 stated that at thatdiraccording to the UNMIK Department of
Justice Criminal Division, international prosecstavere involved in 38 active war crimes
cases’ What has become of these cases is not known. B@EQ egal Systems Monitoring
Section told Amnesty International that, aside frtiva 17 war crimes cases detailed in its

188 OSCE Department of Human Rights and Rule of Laggal Systems Monitoring Secticsypra
note 30, at 48.

¥ na presentation of UNMIK Pillar | in June 20QHere is reference to the Criminal Division of the
UNMIK Department of Justice logging cases from phe-judicial investigation stage to final verdict.
However, this does not seem to have been an ongeingty (
http://www.unmikonline.org/justice/documents/PilladReport June04.pjif

190 http://www.unmikonline.org/justice/documents/PillaReport June04.pdf
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2002 report, there had been six new war crimesscadas list included cases that were
currently only at the investigation stage. Neittiee UNMIK International Judicial Support
Division nor the UNMIK Criminal Division have beable to provide a list of the names of
the cases, making it impossible to cross-check ldnetll three departments are talking about
the same cases. The 2006 US State Department Repétiman Rights Practices in Serbia
and Montenegro claims trials have been conductedosovo courts for approximately 40
cases involving allegations of genocide or war esm' Amnesty International has been
unable to confirm these figures, but it was ablelbdain information concerning 26 cases.
One of these cases was dropped prior to an indittbeng issued’? However, there remain
two cases in which war crimes charges were pregdotéhe court and which do not appear
on the OSCE Legal Systems Monitoring Section’sdfsivar crimes cases.

In an attempt to clarify matters, Annexe Three pies a list of the cases with
international prosecutors or international juddest tAmnesty International believes involve
war crimes, crimes against humanity or genocidés Thnot a comprehensive list, however,
for the reasons set out above.

A. Common problems with investigations, prosecutiosiand jurisprudence

Amnesty International has also reviewed a number tled cases involving
international prosecutors or international judgewhich documents have been obtained. The
quality of the reasoning in the judgments variesafly, from very poor to some decisions
providing thorough analysis and carefully reasofetual findings and legal conclusions.
The following case examples highlight some of thebfems. Until all indictments, motions,
briefs, judgments and other decisions are madédgbylaivailable on the UNMIK website or
by the EU on its website, in the same manner ag &nhe published by other international
criminal courts or made available to non-governraleatganizations for publication, it will
not be possible to conduct a comprehensive anafsfe jurisprudence of the Regulation 64
international panels or to compare them with tlyallgoroceedings in local courts. Amnesty
International plans to make any such previouslyvaiable documents of public record
available on its website or on the websites of otirganizations as a first step to make such
jurisprudence available to the public in Kosovo anolund the world.

In addition to the numerous cases of prolongedneitdetention, sometimes without
charge, noted above, other problems with caseslvimgp international prosecutors have
included:

191 s Department of Stat€ountryReport on Human Rights Practices 2005: Serbia awttehegro
March 2006 -http://www.unhcr.org/cgi-
bin/texis/vtx/rsd/rsddocview.html?tbI=RSDCOI&id=48A19f11&count=7

192 Agim, Lulzim and Bajram Gashi, three Kosovo Romenmvho were arrested and detained for 12
and a half months on suspicion of war crimes.
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- failure to obtain forensic evidence in time whichghi have secured a murder
conviction (Balaj)**®

- the presentation of extremely weak cases (Ntk&tanojew);

- the presentation of fundamentally flawed eye-wisridentifications (Grkow);

- arguing that Kosovo courts could not exercise lictlon over crimes against
humanity (Trajkow);**° and

- the failure of an international prosecutor to fde appeal on time, resulting in
dismissal of appeal (Baldjj’

194
195

Problems with international panels at the Dist@ourt level have included:

- conducting a trial in absentia even though sudistrivere prohibited under UNMIK
regulations (Ademi, Ajeti}®

- the use of anonymous witnesses (Gasfli);

- conducting reconstructions of the crime without #tezused and defence counsel
being present (Stanojeyj**°

193 Balaj case, Verdict, AP. 95/2003, Supreme Court of Kog@wternational panel), 30 January 2004,
8 (forensic evidence presented on appeal identdfiedof the persons allegedly killed by the accused
and would, therefore, have permitted prosecutioa amurder charge).

194 Nikoli¢ case, Verdict, P. No. 47/2001, District CourGafilane (international panel), 18 April
2001;rev'd, Verdict, “AP” — “KZ" 194/2002, Supreme Court ofdsovo (international panel), 5 May
2003;acquittal Verdict, P. No. 126/2003, District Court of Gjila (international panel), 17 December
2003. See below in this part for a discussiorhefStanojev case.

195 Grkovi¢ case, Verdict, C. No. 45/2002, District Court oizBn (international panel), 4 September
2002, 6 (acquitting accused because “the ideatifio process was seriously flawed in and of ifself
calling into question the reliability of even thesf identifications” and the subsequent identtiicas
were “inherently unreliable as they are at thahpobt an independent identification”).

19 Office of the Public Prosecutor of Kosovo, PP.8f2801, PPP Nr. /2001 and K. 31/99, Opinion
on Appeals of Convictions of Matito Trajkovi¢, Supreme Court of Kosovo (international panel),
filed 30 November 2001, 72.

197 Balaj case, Verdict, AP. 95/2003, Supreme Court of Kosnternational panel), 30 January 2004
(rejecting appeal by International Public Prosecotothe ground that it had been filed seven days
after the 15-day deadline), 8.

19 andemicase, Verdict, P. No. 29/99, District Court of Mitica/é (local panel), 30 August 2000,
rev'd, .Verdict, AP. 155/2001, Supreme Court of Kosawbefnational panel), 9 December 2002, 4
(ordering new trial before an entirely differennpd; Ajeti case, Verdict, P. No. 28/2000, District
Court of Gjilan (majority local panel), 9 Octobeéd@,rev'd, Verdict, Supreme Court of Kosovo
(international panel) (ordering retrial) (copy bfg judgment and any judgment after retrial not
provided to Amnesty International).

199 Gashicase, C.Nr. 425/2001, District Court of Pristihg,July 2003, 29-30 (approving the use of
anonymous witnesses on the ground that the codrtieaopportunity to interview the witnesdefore
they testified and had the benefit of their testijmbefore the investigating judge); rev'd on apgsal
an international panel of the Supreme Court of Kosavhich ordered a retrial. No information has
been provided to Amnesty International on whetherretrial occurred and, if so, what was the
outcome.
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- visiting the scenes of the crimes without the pmeseof the accused (Jokf™

- poor translation and interpretation (all cases) ase of summaries by interpreters
instead of verbatim interpretation (many casesree2605)>*

- a lack of impartiality and judicial decorum by amdrnational investigating judge
who became embroiled in a public controversy inltleal press with defence counsel
(Gashi)*®

- poorly reasoned, unclear and “incomprehensiblefsitets (Be3ov, Kolasinac):*

- judgments based on eye-witness testimony contettlicy forensic evidence or the
prior testimony of the witnesses (Stanofgyi

- discrepancies between the evidence and the vendigsufficient evidence to support
the verdict (BeSovj Matic);?*

20 5ee below in this part for a discussion of $ianojevi case.

201 30ki¢ case, Verdict, P. No. 45/2001, Verdict, Districu@ of Gjilan (international panel), 3 May

2002, 3.

202 gae, for exampld)emacase, Verdict, District Court of Prishtine/Prigtifinternational panel), P.

No. 215/04, 12 May 2005, 8. The court noted traisigporoblems with one witness and stated that “he

often used terms that the translators, who aremififa with his rural Kosovar dialect, found diftitt

to translate. He also used many Serbian wordshbaAlbanian translators did not know.” Despite

these problems, the District Court decided to pedogith the faulty translation, stating that the

witness’s “account of events was understandabieetdrial Panel” and that the inconsistencies

because of “differences in words used by diffetearslators” did “not bear on the truthfulnessha t

testimony or the accuracy of his account of events”

23 OSCE Legal System Monitoring Section, Case Refitwe: Public Prosecutor’s Office vs Latif

Gashi, Rrustem Mustafa, Naim Kadrin and Nazif MetinTéhe “Lapi Case” (no date), 10. The report

expressed particular concern about a news papeleastritten by the investigating judge in the case
which contained the investigating judge’s viewsaspects of the case, [and] which was
published notwithstanding that the written verdietd not been released and despite the fact
that the decision could have been appealed by dhgep. This article sparked an exchange
of newspaper articles concerning the trial as ohthe defence counsel from the case
published a reply entitletiThere are 8 Reasons why Kosovars do not Believaternational
Judges’(Koha Ditore, Aug. 12). This vitriolic, public ebx@nge between an international
investigating judge and a defence lawyer conceraingmotive case (on which they had both
worked) can only damage the dignity of the colithte Legal System Monitoring Section
concurs with the trial panel who considered that #iticle was “inappropriate”.

204Besovit case, Verdict, AP-KZ No. 80/2004, Supreme Coutta$ovo (international panel), 7

September 2004, 9 (finding “major internal contctidns”, “patent inadequacy of the trial court’s

approach to evidence”, failure “to give sufficieaisons to support its findings” and “a lack of

complete and critical evaluation of the testimofie©n remand, the international prosecutor detide

not to seek a retrial.

205Besovi case supra note 196XXX;Mati¢ case, Verdict, C.No. 48/2000, District Court oizen,

29 January 2001; rev'd, Decision Act, AP. Nr. 9420Supreme Court of Kosovo (international

panel), 13 June 2001, 2 (granting appeal of looadgrutor based on the inadequacy of the evidence t

support the acquittal and requiring that the Dist@ourt on retrial “investigate[] the scene of the

claimed crime of massacre, confront[] the witnessefar as the contradictory witness statements are

concerned, stud[y] and examine[] the elements ataild of the criminal offence in relation to the
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- significant differences between the oral judgmemd ahe written judgment
(BeSovi)*® and

- failure to analyze or analyze in any depth relevamernational law (most
international panels).

International panels of the Supreme Court of Kosleawee not always provided effective
guidance with respect to retrials.

However, before considering these problematic exsenples, it is important to note
that international prosecutors and internationalepg primarily at the Supreme Court of
Kosovo level, have in certain cases rectified sofntine worst flaws and abuses in the local
system. For example, although the interventionthwy international prosecutor in the
Trajkovic case was flawed in at least one respect (see helwsvsubmitted a detailed
memorandum in the Supreme Court on the scope efmational criminal law. In addition,
international panels at the District Court levelvéaaddressed such matters as flawed
identification procedures (GrkayiJovanow),?”” It is also important to note that this report
does not address the performance of internatiomadegutors and judges with regard to
ordinary crimes, which constituted the overwhelmimgjority of the cases in which they
were involved.

B. A brief review of selected cases

Idriz Balaj case

Idriz Balaj and four other accused were convictedhe District Court of RéPeja on 17
December 2002 of complicity in unlawful detentiondacomplicity and joint criminal
enterprise in unlawful detention resulting in de&thThe Supreme Court of Kosovo rejected
the international prosecutor’'s appeal on the graimad it was filed seven days after the 15-
day deadline expired.

Veselin BeSou case

indictment as well as the identification of the pkegwho] allegedly lost their lives under the
circumstances described in the indictment”).

206 Besovi case (Supreme Court), supra, note 196XXX, 5 (gatiat the orally announced verdict
found the accused guilty of murder and attemptectdenibut the written verdict omitted these finding
in violation of the requirements of Article 357tbe LCP).

207 Grkovi¢ case, Verdict, C. No. 45/2002, District Court oizBn (international panel), 4 September
2002, 6 (“identification process was seriously i), 6-8, 10 Jovanové case, Verdict, P. No.
10/2001, 2 November 2001, 6 (irrelevant identifimat loss of photos used in identification makimg a
assessment of the reliability by the court impdssifailure to describe accused before being shown
photos and failure to show photos of different pas3.

“%8 Balaj case, Verdict, C.C. No. 190/02, District Court®&/Peja (international panel), 17 December
2002; rev'd, Verdict, AP. 95/2003. Supreme CourKokovo (international panel)
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Veselin BeSovd, a Kosovo Serb, was initially indicted in Octol2800 for robbery and illegal
possession of weapons. He was convicted by a fmaral of judges in December 2000 but
the conviction was overturned and the case semtfoace-trial before a Regulation 64 panel,
which acquitted him of all chargé¥.

In November 2001 a second indictment was issuedjcttaBeSowt with war crimes.
His second trial before a Regulation 64 panel conuee on 20 May 2002. However, one of
the judges left the mission prior to the conclusainthe trial. This led to the trial being
recommenced on 28 January 2003. BeSasas convicted of war crimes on 26 June 2003 by
a majority international panel of the District Coof P&/Peja in a 183-page opiniéH.On
appeal before a Regulation 64 panel of the Sup@met on 27 May 2004, this verdict was
overturned and the case was sent back for anothaial. The international prosecutor
decided that there was insufficient evidence foeteal

The international panel of the Supreme Court ofdvoswas highly critical of the
decision of the international panel of the Dist@durt:

...the Supreme Court generally agrees with the defemasel and the district
public prosecutor that the verdict rendered is @acland incomprehensible in that
there are discrepancies between the allegationsvandict and the injured

party’s/witnesses’ statemerfts.

The Supreme Court also found that the written wérdiffered from the oral verdict
handed down and that there were contradictionsmilte District Court’s decisioft>

MiloS Jokié case

Apparently, there has been only one prosecutiosdgual violence as a war crime or crimes
against humanity in Kosovo, and that was initialegl a local prosecutor against a
Montenegrin, MiloS Joki He was convicted of a number of war crimes obsirgncluding a
crime of sexual violence, but these charges were distussed with any clarity. The
judgment of conviction, which was simply a seriésommaries of the prosecution witness
statements, without any legal analysis of the etgrokthe crime of rape or other crimes, was
reversed on appeal by an international panel oStireme Court of Kosovo. It held that the

209 Besow# case, Verdict, P. No. 56/2001 and P. No. 95/200€trict Court of Peja, 5 December 2001.
219Besovi case, Verdict, C/P 136/2001, District Court oéfPeja, 26 June 20082v'd, Verdict, AP-

KZ No. 80/2004, Supreme Court of Kosovo (internadilopanel), 7 September 2004.

%1 Case against Veselin BesévDrder suspending criminal proceedings, Noticeight (8) day
deadline to injured party, C. No. 136/01, 21 JW92 (no party objected, so the proceedings were
terminated).

212 Begovi case (Supreme Courypra note 196XXX, 5.

23|pid., at 5 (noting that the orally announced verdictibthe accused guilty of murder and
attempted murder, but the written verdict omitteelse findings in violation of the requirements of
Article 357 of the LCP).
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District Court had failed to consider the evidermarefully and failed to call defence
witnesses and, therefore, it ordered a rettfalThe international panel of the Supreme Court
of Kosovo stated that the witness statements eafeir by the District Court “insufficiently
corroborate the criminal charges”, the District @dtefused to hear witnesses named by the
defence”, as many as 34 other persons might haasefial information of the location and
living conditions of the accused”, the District @btdid not even take into consideration the
statements given by the aforementioned Serbiaresses”, it failed to make an assessment of
“the reliability of the contradictory statementswitnesses” and it convicted the accused of
murder for which two other persons had been coesfct

A prosecution by an international prosecutor in thgial before an international
panel led to an acquittal on all charges on theiggahat the eye-witness identification was
not crediblé’'® The international panel carefully considered tstimony of the rape victim
and other witnesses and concluded that she hadrbped by a Serb paramilitary man, but
conflicting statements by her and other witnesdentifying the accused as responsible were
not crediblé®’” However, despite this careful scrutiny of thedevice, these proceedings
were seriously flawed because the internationaélpamthout the presence of the defendant
conducted an ocular inspection of the relevant glattte villages of Verban, Gushice, Smiraj
and Gromovo”, in violation of the accused’s riglat Ibe tried in his presence, a right
recognized in a number of international instrumeimsluding Article 14 (3) (d) of the
ICCPR and Article 6 (3) (c) of the European Coni@mbf Human Right$®

Andjelko KolaSinac case

An international panel of the District Court of Bh found Andjelko KolaSinac guilty of
giving help to an offender by organizing the comeest of evidence of the war crime of
expulsion of Kosovar Albanians by destroying anspdsing of their properf§}? On appeal,

an international panel found that it was not pdssib determine from the judgment which
acts of the accused formed the basis of the caamidthat the court had wrongly assessed the
statements of certain witnesses and concludedtligaevidence contradicted the findings
regarding destruction of evidence and registratibrtivilians as part of the expulsion of

214 Joki¢ case, Verdict, No. P. no. 27/2000, District CairGjilan (local panel), 20 September 2000,
rev'd, Verdict, No. AP nr. 8/2001, Supreme Court of Kesdinternational panelgcquittal Verdict,
No. P. No. 45/2001, Verdict, District Court of @Gjil (international panel), 3 May 2002.

213 |pid., at 2 (unnumbered page).

218 Joki¢ case, Verdict, No. P. No. 45/2001, Verdict,tfi$ Court of Gjilan (international panel), 3
May 2002.

*7pid., at 14-19.

28 pid., at 3.

29K olasinaccase, Verdict, No. P Nr. 44/2000, District CoufrPoizen (international panel), 2 July
2001 KolaSinac ); rev'd, Verdict, No. 217/2001, Supreme Court of Kosovaejinational panel), 2
November 2001Kolasinac I); conviction No. 226/2003, District Court of Prizen (interrmauial
panel), 31 January 200Xdlasinac lll); rev'd, Verdict, No. AP-KZ 230/2003, Supreme Court of
Kosovo (international panel), 5 August 20Bb[@sinac 1\j.
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civilians. It ordered a retrial and directed thistbict Court to consider, in particular, certain
specific evidence.

On retrial before an international panel of thetbct Court of Prizen, the accused
was found guilty a second time for war crimes oa Hasis of command responsibility in
relation to forced displacement, forced labourdagihg and looting and destroying property,
but acquitted of aiding a perpetrator after the magsion of a crime. On the second appeal,
an international panel of the Supreme Court of Kosreversed on 22 October 2003 in a
judgment that was not published until 5 August 20@dre than nine months later. It has not
been possible to ascertain whether the retriatdleen place and, if so, what was the outcome.
The international panel of the Supreme Court, ie of the longer and better reasoned
judgments, which discussed in considerable degd@lant international law, noted numerous
flaws in the retrial, including the ambiguous treaeht of an OSCE report, a secondary source,
as evidence; errors in citing the OSCE reportufailto discuss the accused’'s explanation of
the registration as lawfully carried out; the altgerof evidence for the charges of
enslaverr;gznt, inhumane treatment and failure to emtevooting and the destruction of
property:

Sava Matié case

Sava Matt, an ethnic Serb, was charged with war crimesérteritories of the Rahovec
Municipality and the villages of Krusha e Madhe &watogan | Ulet during armed conflict in
1998 and 1999, including ordering and committirigekts against the unprotected civilian
population, causing suffering, inhuman treatmenttiriidation, torture, kidnappings, unlawful
confinement, unlawful deportation to forced laboamps, extensive and unlawful destruction
and appropriation of property not justified by naifly necessity, burning of houses, pulunder
and murder. However, on 29 January 2001 an inierma panel of the District Court of
Prizen dismissed the war crimes charges and cauviuin solely for the criminal act of light
bodily injury under Article 39 of the Criminal Codé¢ Kosovo. On appeal by the District
Public Prosecutor of Prizen, an international pafé¢he Supreme Court of Kosovo
concluded that the court failed to conduct a propeiew of the evidence and reversed. It
ordered the District Court take the following stepsretrial:

Investigate[] the scene of claimed crime of massaconfront[] the witnesses as far
[as] the contradictory witness statements are coece stud[y] and examine[] the
elements and detail[] of the criminal offence itatien to the indictment as well as
the identification of the people [who] allegedly stotheir lives under the

circumstances described in the indictnféht.

Zoran Stanojevié¢ case

220 Kolasinac 1V at 40-54.
221 sava Mati case, AP.Nr. 94/2001, Sup. Ct. Kosovo, 13 June 2001
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Although it is difficult to provide a detailed amals of this case, as no copies of the
indictment or judgments have been provided by tidMIK Department of Justice, the
conviction of Zoran Stanoje§ji a Serb former policeman, in June 2001 by a Ré&gul®4
panel was the source of some controversy. The defgnvas convicted of murder and two
counts of attempted murder for his alleged parditim in the shooting of civilians in the
village of Racek. He was sentenced to fifteen yeamsrisonment. This decision was upheld
on appeal in January 2002.

However, Amnesty International and UN legal addseere highly critical of the
decision due to procedural irregularities during titial and a lack of evidence. It appears that
the trial testimony of two witnesses was contratidby forensic evidence. Other witnesses
changed their evidence between the initial statésntirey gave to ICTY investigators and
testifying in court. Attempts at a reconstructidnegents had to be abandoned twice due to
threats. When a reconstruction was finally condiictié took place without either the
defendant or his defence counsel present.

British newspaperThe Guardianreported that,'[alccording to one UN legal officer
with knowledge of the case, the panel of two irtdéional judges and one Albanian judge had
considered abandoning the trial for lack of evideribut they didn’t dare do it. Politically
speaking it was not possibleAnother “Senior UN Official” was quoted as stating;

[T]he Stanojewu trial reflected weaknesses throughout the Kosaomicjal process.
‘The quality of the evidence is very very poor aglies on testimony for which there
is very little supporting evidence. No one hesgdte make things up. International
judges were meant to alleviate concerns over biad set a standard for effective
justice. It [the policy] does not seem to have vedrk?*

Amnesty International also expressed its concetheatime:

Despite the appointment of international prosecsi@mnd judges to the Kosovo courts,
the judicial system in Kosovo continues to be sestio flawed...From cases of

unlawful pre-trial detention to procedural breachées the conduct of trials, the

administration of justice fails to be conducted @ manner consistent with

international human rights standaréfs.

Despite these concerns being raised over five yegs, it appears UNMIK
Department of Justice has done little rectify tibgagion.

Mom¢ilo Trajkovi ¢ case

222 Nicholas WoodAmnesty and UN staff accused Kosovo war crimearigbof ethnic biasThe
Guardian 20 June 2001.
223 |pid.
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The accused was convicted of war crimes and crimgesnst humanity by a majority local
panel of the District Court of Gjilan/Gnjilane, aiituted under Regulation 2000/6, on 6
March 2001°** The trial panel's decision was poorly reasoned aitdd limited legal
authority for its verdict. These weaknesses welen@eledged by the Chief International
Prosecutor, who requested the Supreme Court ghasketdict and send the matter back for
re-trial. An international panel of the Supreme @Gowlthough it followed the Chief
International Prosecutor’'s recommendations, didrs@®0 November 2001 in a judgment of
only three pages. It made no reference to any legiatiples, aside from one reference to the
European Convention on Human Rights in relationthe period of pre-trial detention.
Although the decision referred to the Chief Inté¢ior@al Prosecutor’'s opinion, it did not
provide any detail. Nor did it provide any guidaraseto the issue of whether it was possible
for an accused to be charged and convicted of sragainst humanity under applicable law.

The all international trial panel of the Districo@t of Gjilan/Gnjilane constituted for
the retrial did make reference in its decision d&28 November 2003 to the highly detailed
74-page opinion submitted by Michael E. Hartmag, Ititernational Prosecutor for the Office
of the Public Prosecutor of Kosovo, to the Supre@wurt, which sets out his views
concerning the relevant international and appliedalv on war crimes. In a surprising and
unfortunate section, the International Prosecubmtended that the court could ridirectly
apply the customary international criminal law ofince”, including crimes against
humanity??® It was unnecessary to advance this very resteidtiterpretation in the light of
the international prosecutor’'s arguments that t®uised could not be held responsible for
crimes against humanity in this case because th@s&n]o convincing evidencéto convict
him on the basis of command responsibility and beedhe District Court’'s conclusion that
the widespread or systematic threshold had beeromtte ground that theerdict failed “to
properly articulate the facts upon which it reliegihd failed to“analyze the individual
witness testimony” so that it was “unsupported’Moreover, the international prosecutor
himself conceded th&national courts have held both waysihd that‘[llegal commentators
remain split on the issue®® Of course, if the international prosecutor is correhen
UNMIK should have ensured that the necessary refomere made in the law applicable in
Kosovo.

The decision of the new District Court internatibpanel after the retrial is one of the
rare decisions which is detailed and generally weskoned, citing relevant international law,
commentaries on the applicable law and the jurdpmae of the ICTY and other courts of the
former Yugoslavia. Since UNMIK failed to respond mamerous requests by Amnesty

224 Trajkovi¢, Verdict, P Nr. 68/2000, District Court of Gjilflocal panel), 6 March 200tev'd,
Verdict, AP. 145/2001, Supreme Court of Kosovodjinational panel), 30 November 200; retrial,
Verdict, P. No. 17/02, District Court of Gjilannfernational panel), 28 November 2003.

225 Office of the Public Prosecutor of Kosovo, PP.I8f2001, PPP Nr. /2001 and K. 31/99, Opinion
on Appeals of Convictions of Ma#ito Trajkovi¢, Supreme Court of Kosovo (international panel),
filed 30 November 2001, 72

%% |bid., at 72-73.
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International, detailed in section three of thiga®, to make public a copy of the indictment
that was before the panel at re-trial, it is naaclwhether crimes against humanity were
included in the indictment and simply ignored bg thial chamber, or never constituted part
of the indictment and were simply introduced by frevious trial chamber (which seems
likely to be the case, from a plain reading of ¢higinal trial panel’s decision). The decision
of the international panel of the District Courtsngpheld on appeal in another clear and well-
reasoned judgment which, as far as it is possibtell, seems to cover all the issues raised by
the parties.

SECTION FIVE — AMNESTY INTERNATIONAL
RECOMMENDATIONS

The following recommendations are made to any &IEW mission or any other international
body mandated to assist the government of Kosoemsring the development of a fully
functional prosecutorial and judicial system in Kes (irrespective of the form of any
agreement on the final status of Kosovo)

I ndependence and Accountability

The Kosovo Judicial Council, if the recommendatibetow are implemented, and the soon-
to-be-established Kosovo Prosecutorial Council,ukhdoe provided with the mandate to
regulate both international and local members @f judiciary in a manner that will not
adversely affect their independence and impastialit

It should be ensured that every allegation of mmidcmt on the part of an
international judge or prosecutor is promptly, thaghly, independently and impartially
investigated and, where necessary, the individualquestion be disciplined in fair
proceedings. This discipline could take the formd@missal from office in Kosovo and a
report to the individual’'s home bar associatiofjudicial council. The procedure for waiving
judicial or prosecutorial immunity should protetetindependence of international judges
and prosecutors.

Responsibility for awarding judicial contracts shibibe assigned to the Kosovo
Judicial Council, provided the recommendations eomiag the Council made below are
implemented, or, pending implementation of thosmmemendations, to an independent and
impartial body.

Membership of the Kosovo Judicial Council should lingited to members of the
local and international judiciary, representatieéshe Kosovo Chamber of Advocates who
do not appear before the judges and legal scha\arsnember of the executive should be
directly involved in decision-making relating tadjaial appointment, regulation or discipline.
While there continue to be international judges &yers, the Kosovo Judicial Council
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should be presided over by both the Chief Inteomai Judge and the President of the
Supreme Court.

The Ombudsperson’s Office should be invested with power to investigate
complaints about the Kosovo Judicial Council, thdidial Disciplinary Committee and the
Judicial Inspection Unit, regarding judicial apponents process and the handling of matters
involving judicial discipline or conduct.

The Kosovo Judicial Council or another body whishindependent and impartial
should appoint international judges and prosecudtora non-renewable term of not less than
one year, except that it shall be extended autoaibtiuntil the completion of deliberations
in any proceedings pending before the judge orgopiosecuted by the prosecutor and each
holder of the post should agree when appointedetgesa full term, including any such
extension.

The authority to allocate cases should be locati#al tve Chief International Judge
and Chief Judge of the Supreme Court and casesdsheassigned on a random basis or on a
workload basis only.

No international or government body should intexfer place inappropriate pressure
on international or local judges and prosecutoreelation to individual cases and it should
take effective steps to protect all judges andgmotors from such pressure.

Recruitment

States, when nominating candidates, should makerteffto identify individuals with
experience and expertise in dealing with crimesenfual violence to ensure the investigation
and prosecution of crimes of sexual violence cortatiboth during the1998-9 conflict, and
since that date.

States, when nominating candidates, should maketefto identify individuals with
experience and expertise in civil law, criminal lamd international humanitarian andman
rights law, and should do so in a transparent @®@eclose consultation with civil society at
each stage of the procéds.

227 states should emulate the initiative of the Camadionseil de la Magistrature, which is in the
process of compiling a list of suitable legal pssienals who could be deployed in future missiors a
creating a training course for these individualsmio their deployment. Such initiatives shoulddes

up and coordinated by the UN Department of Peagehgeperations or other intergovernmental
organizations with appropriate peacekeeping expegieworking with national judicial councils and
bar and law associations, to ensure consistency.

States should follow the recommendation of the Wdr8tary-General in his Report on the rule of law
and transitional justice in conflict and post-cdgifsocieties, U.N. Doc. S/2004/616 (2004),
immediately remove obstacles to service by thelg@s and prosecutors in international courts and,
longer term, put in place career structures thdlifate the release of serving members of national
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Appointed judges and prosecutors should be of thkelt calibre, with extensive
experience in criminal prosecutions (particulanty divil law jurisdictions), dealing with
crimes of sexual violence and international humghts and humanitarian law.

Steps must be taken to implement the recommendatforthe Parliamentary
Assembly of the Council of Europe in Resolution 2@2D04), para. 4(iii)(f) and ensure that
all international judges, as well as prosecutoaseha proper command of at least one of the
official languages, along with sufficient experienof a relevant legal system and of the
applicable international human rights instruments.

Responsibility for the recruitment of internatiomadlges should be transferred to the
Kosovo Judicial Council, if it is reformed in acdance with the above recommendations, or
by another body with effective guarantees of indeleace and impartiality pending
implementation of those recommendations. The raoant process should be objective, fair
and transparent, using clear and appropriate pidmiteria. It should follow a selection
process similar to that used to select judges@®firopean Court of Human Rights, in close
consultation with civil society. The search shobdda global search.

In consultation with other intergovernmental orgations and bodies, the relevant
authorities should develop an international rostendividuals from countries throughout the
world who have appropriate experience and skillsd¢ove as judges, prosecutors, defence
lawyers, representatives of victims and other crahijustice experts and who can be
deployed on short notice.

Continuing legal education and familiarization with local society

The relevant authorities should develop and proatelghe strictest professional standards to
govern basic mandatory initial and continuing legdlication and familiarization with local
society for all members of the international judigi and international prosecutors, covering
applicable law and the legal system in Kosovo agldvant bodies of international law,
whether that legal education and familiarizatiortasiducted by the EU, each state sending
the judge or prosecutor or by others.

The legal education and familiarization should i an introduction to the criminal
law and procedure, civil law and procedure, loaaistitutional law and other relevant law,
basic language lessons in local languages anddattare and history.

Such continuing legal education and familiarizatioegardless who carries it out,
should satisfy international standards for trainipgogrammes, such as Amnesty

judiciaries for service in international courts agide full credit for periods of service with such
institutions.
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International’s A 12-Point Guide for Good Practiocghe Training and Education for Human
Rights of Government Officials, Al Index: ACT 3088, 1 February 1998.

The development and implementation of such stasdardi the continuing legal
education and familiarization should be carried ioutlose consultation with local judges,
prosecutors, defence lawyers, bar associationsamgjovernmental organizations.

The Kosovo Judicial Institute should be invitedctinduct the legal education and
familiarization of international judges and progecs personnel jointly with local judges and
prosecutors.

International judicial judges and prosecutors stidué required to attend training
sessions conducted by the Kosovo Judicial Instiarterelevant topics to ensure they are
familiar with the local applicable law and develogmts in international criminal,
humanitarian and human rights law, (see above).

The Kosovo Judicial Institute should ensure thewe specific training programmes made
available to international judicial personnel opits relevant to the cases they deal with.

Effectiveness

The international and domestic authorities shoulsuee that applicable law is amended to
incorporate all crimes under international law,npiples of criminal responsibility and
defences in accordance with the strictest requinésngf international law.

It must be ensured that all crimes under intermafitaw that have been committed in Kosovo
are promptly, thoroughly, independently and imgdisti investigated and, where there is
sufficient admissible evidence, prosecuted.

The relevant police and judicial authorities, imsd consultation with all sectors of civil
society, should develop a long-term action plaremod impunity in Kosovo for all crimes
under international law, including in particulapesand other crimes of sexual violence.

This long-term action plan to end impunity shoubdtlide measure to ensure the prompt
transfer of all functions to local judges, prosecsit lawyers and other staff in accordance
with clear schedule, subject to strict conditionsensure that staffing is not ethnically
unbalanced and that all proceedings are indepenidgpertial and fair in accordance with the
strictest requirements of international law ancidgads..

Transparency

The UNMIK Department of Justice should without gekestablish a publicly accessible
database of the indictments, judgments and othigliqpdecisions of the Regulation 2000/64
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panels in all the official languages and ensuré doguments are placed on the database as
soon as they are available in any one of the affleihnguages.

The international and domestic authorities shoulsuee that local law and
regulations effectively guarantee the right to a&ljgutrial, consistent with the rights of the
accused and the rights of victims and witnesses.

International judges and prosecutors should ertbiateall decisions are accompanied
by reasons for the decision. These reasons shoaildulficiently detailed and include
reference to the facts and relevant legal prinsiple which the decision is made.

Rights of suspects and accused

All proceedings involving international judges apbsecutors must be properly, fully and
simultaneously translated into all the official dmages of Kosovo and that all parties,
including defence counsel, the accused and thamsand their families receive copies of all
court documents, translated into the relevant lagguin a timely manner.

Within the structure of the newly proposed Spebigrnationalized Chamber of the
Supreme Court, or any other similar body, shoulduitle an international defence office
which can provide assistance to defence coungbEipreparation of their cases.

Rights of victims, witnesses and their families

The rights of victims and their families to proieat, support, information about criminal and
civil proceedings at all stages and participatiorriminal and civil proceedings, as well as to
full reparations, are effectively guaranteed.

Procedures for obtaining reparations should be ptoimdependent, impartial and effective.
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ANNEXES

ANNEXE ONE — UNMIK Regulation 2000/6, On the Appoirtment and Removal
from Office of International Judges and International Prosecutors , 15 February
2000

The Special Representative of the Secretary-General

Pursuant to the authority given to him under Unitgtions Security Council Resolution
1244 (1999) of 10 June 1999,

Taking into account United Nations Interim Admingion Mission in Kosovo (UNMIK)
Regulation No. 1999/1 of 25 July 1999. as amendgd,the Authority of the Interim
Administration in Kosovo,

For the purpose of assisting in the judicial predasMitrovica,
Hereby promulgates the following:

Section 1 —Appointment and Removal from Office of Internationa Judges and
International Prosecutors

1.1. The Special Representative of the Secretary-Gemeagl appoint and remove
from office international judges and internationadosecutors, taking into
account the criteria set forth under sections 2 4raf the present regulation.
Such appointments shall be made to the DistrictriCafuMitrovica, other courts
within the territorial jurisdiction of the Distric€ourt of Mitrovica and offices of
the prosecutor with corresponding jurisdiction.

1.2.International judges shall have the authority aesponsibility to perform the
functions of their office, including the authority select and take responsibility
for new and pending criminal cases within the flidson of the court to which
he or she is appointed.

1.3. International prosecutors shall have the authaity responsibility to perform
the functions of their office, including the auttprand responsibility to conduct
criminal investigations and to select and take oaspbility for new and pending
criminal investigations or proceedings within theigdiction of the office of the
prosecutor to which he or she is appointed.

Section 2 Criteria for International Judges and International Prosecutors

International judges and international prosecusbes!:
(a) have a university degree in law;
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(b) have been appointed and have served, for a miniou®m years, as a judge or
prosecutor in their respective home country;

(c) be of high moral integrity; and

(d) not have a criminal record.

Section 3 -Oath or Solemn Declaration

Upon appointment, each international judge andmaténal prosecutor shall subscribe to the
following oath or solemn declaration before the GgleRepresentative of the Secretary-
General:

“, , do hereby solemnly sweas¢temnly declare) that:

In carrying out the functions of my office, | shalit in accordance with the highest standards
of professionalism and with utmost respect for digmnity of my office and the duties with
which | have been entrusted. | shall perform myeduand exercise my powers impartially, in
accordance with my conscience and with the apgkdalw in Kosovo.

In carrying out the functions of my office, | shalphold at all times the highest level of
internationally recognized human rights, includithgse embodied in the principles of the
Universal Declaration of Human Rights, the Inteloral Covenant on Civil and Political
Rights, the International Covenant on Economic, i@oand Cultural Rights, and the
European Convention for the Protection of HumarhRigisnd Fundamental Freedoms and its
protocols.

In carrying out the functions of my office, | shalhsure at all times that the enjoyment of
these human rights shall be secured to all perspK®sovo without discrimination on any
ground such as ethnicity, sex, race, colour, lagguaeligion, political or other opinion,
national or social origin, association with a nagibminority, property, birth or other status.”

Section 4 -Removal from Office of International Judges and Inernational Prosecutors

4.1. The Special Representative of the Secretanef@émay remove from office an
international judge or an international prosecwotoany of the following grounds:
(a) physical or mental incapacity which is likely to sermanent or prolonged,;
(b) serious misconduct;
(c) failure in the due execution of office; or
(d) having been placed, by personal conduct or othenirisa position incompatible with
the due execution of office.

4.2. An international judge or international pragec shall not hold any other public or

administrative office incompatible with his or Henctions, or engage in any occupation of a
professional nature, whether remunerative or nogtlerwise engage in any activity that is
incompatible with his or her functions.
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Section 5 -Applicable Law

The present regulation shall supersede any provisiothe applicable law relating to the
appointment and removal from office of judges armspcutors which is inconsistent with it.

Section 6 -Entry into Force
The present regulation shall enter into force ofrébruary 2000.

Bernard Kouchner
Special Representative of the Secretary-Geral
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ANNEXE TWO — UNMIK Regulation 2000/64, On Assignmem of International
Judges/Prosecutors and/or Change of Venue, 15 Dedasn 2000:

The Special Representative of the Secretary-General

Pursuant to the authority given to him under Unibdations Security Council Resolution
1244 (1999) of 10 June 1999,

Recognizing the responsibility of the internatiowalil presence to maintain civil law and
order and protect and promote human rights,

Taking into account United Nations Interim Admingion Mission in Kosovo (UNMIK)

Regulation No. 1999/1 of 25 July 1999. as amendgd,the Authority of the Interim

Administration in Kosovo and UNMIK Regulation No0@0/6 of 15 February 2000, as
amended, on the Appointment and Removal from Offidéelnternational Judges and
International Prosecutors,

Recognizing that the presence of security threaty omdermine the independence and
impartiality of the judiciary and impede the abjiliof the judiciary to properly prosecute
crimes which gravely undermine the peace procedstlan full establishment of the rule of
law in Kosovo,

For the purpose of ensuring the independence apdrtmality of the judiciary and the proper
administration of justice,

Hereby promulgates the following:

Section 1 -Recommendation for Assignment of International Judgs/Prosecutors and/or
Change of Venue

1.1. At any stage in the criminal proceedings, ¢cbmpetent prosecutor, the accused or the
defence counsel may submit to the Department atiilid\ffairs a petition for an assignment
of international judges/prosecutors and/or a chaofesenue where this is considered
necessary to ensure the independence and impggrtii the judiciary or the proper
administration of justice.

1.2. At any stage in the criminal proceedings,Department of Judicial Affairs, on the basis
of the petition referred to in section 1.1 above aor its own motion, may submit a
recommendation to the Special Representative ofdueetary-General for the assignment of
international judges/prosecutors and/or changeentig if it determines that this is necessary
to ensure the independence and impartiality ofjuldeciary or the proper administration of
justice.

1.3. The Special Representative of the Secretanefaé shall review a recommendation
submitted by the Department of Judicial Affairs anghify his approval or rejection thereof.
Such a review shall not stay the ongoing crimimakpedings.
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Section 2 -Designation of International Judges/Prosecutors aridr new Venue
2.1. Upon approval of the Special Representatih@fSecretary-General in accordance with
section 1 above, the Department of Judicial Affafrall expeditiously designate:
(a) An international prosecutor;
(b) An international investigating judge; and/or
(© A panel composed only of three (3) judges, inclgdi least two international
judges, of which one shall be the presiding judge,

As required by the particular stage at which thenicral proceedings has reached in a case.

2.2 Upon designation by the Department of Judisifirs, in accordance with the present
regulation, international judges and internatiopabsecutors shall have the authority to
perform the functions of their office throughoutd¢wo.

2.3 Upon approval of the Special Representatiih@fSecretary-General, in accordance with
section 1 above, the Department of Judicial Affalrall expeditiously designate a new venue
for the conduct of criminal proceedings.

2.4 A new venue or panel shall not be designated:

(a) For a trial, once a trial session has already comwew This will not bar the
designation of a new venue or panel, in accordamite the present regulation,
during a subsequent review of an appeal or anaxtirzary legal remedy, and

(b) For appellate review once an appellate panel sedss already commenced. This
will not bar the designation of a hew venue or paineaccordance with the present
regulation, during a subsequent review of an ektiiaary legal remedy.

2.5 A decision of the Department of Judicial Affaiegarding the designation of a new venue,
an international judge, an international prosecwnd/or an international panel shall be
communicated immediately to the president of thenmetent court, the prosecutor, the
accused and the defence counsel.

Section 3 -Applicable Law

3.1 The present regulation shall supersede any ptoegision in the applicable law which is
inconsistent with it.

3.2 Nothing in the present regulation shall affdee authority and responsibility of an
international judge or an international prosectwgperform the functions of his or her office,
including to select and take responsibility for nemd pending criminal cases, in accordance
with UNMIK Regulation No 2000/6, as amended.

Section 4 -Entry into Force
The present regulation shall enter into force orD&sember 2000 and shall remain in force
for an initial period of twelve (12) months. Upoaview, this period may be extended by the

Special Representative of the Secretary-General.

Bernard Kouchner
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Special Representative of the Secretary-Genédra
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ANNEXE THREE - Table of War Crimes/Crimes against Himanity/Genocide

Caseé?®

This table sets out details of the 23 cases inmglerimes under international law that
Amnesty International knows to have been conduictébsovo:

CASE NAME BACKGROUND |INDICTMENT TRIAL SUPREME
COURT COURT
VERDICT VERDICT
Lulzim ADEMI | Defendant - Charged with war| Convicted by | Decision over-
Kosovo Albanian. | crimes, murder local panel of | turned on
and illegal war crimes basis of
weapons and illegal UNMIK
possession. weapons Regulation
possession. | 2001/%*°. Re-
Acquitted of | trial ordered.
murder.
No re-trial
held as yet as
defendant has
not been
arrested.
Agim AJETI & | Defendant Ajeti — | Charged with 1% trial - Conviction
Bozidar Kosovo Roma murder. Convicted of | against Ajeti
STOJANOVIC murder by overturned on
Defendant majority local | basis of
Stojanovt — panel. UNMIK
Kosovo Serb. Regulation
2001/1 (see
above).

228 The shaded columns represent indictments or judtsvaé which Amnesty International has

obtained copies. All other information containedhivi this chart has been obtained through the Legal

Systems Monitoring Section reports or their coroggfence with Amnesty International.
22%Thjs regulation prohibits trialis absentiafor serious violations of international humanigariaw.
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Re-trial of

Stojanové Conviction
began 30 May| against

2002. Stojanové
Outcome not | overturned and
known. case sent back

for re-trial.
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CASE NAME BACKGROUND |INDICTMENT TRIAL SUPREME
COURT COURT
VERDICT VERDICT
Radovan Defendants — all | Charged with war| All
APOSTOLOVIC, | Kosovo Serb. crimes. defendants
Bozur BISEVAC, aside from
Micka Indictment Apostolovic
KRAGOVI C, subsequently escaped
Bogoljub JEVTIC amended to chargefrom
& Ljubiga SIMI C Apostolovié with | detention
“causing general | and not tried
danger by
burning”, Apostolovic
“damaging aquitted by
another person’s | Regulation
object” and 64 panel.
aggravated theft.
Veselin BESOVIC | Defendant — 25 October 2001 | 1% trial — 1% appeal
Kosovo Serb. Charged with December | 20 April
robbery & illegal | 2000 2001
weapons Convicted Conviction
possession. by local overturned
panel. by
Regulation
1 re-trial — | 64 panel.
5 December | Case sent
12 November 2001 back for re-
2001 New Acquitted of | trial.

indictment issued
- charged with wa

weapons and
robbery

crimes. charges by
Regulation
64 panel.
2" re-trial— | 2" appeal 27
26 June May 2004
2003 Conviction
Convicted of | overturned.
war crimes | Case sent
by back for re-
Regulation | trial.
64 panel.

Amnesty International January 2008

Al Index: EUR 70/001/2008



20 Kosovo (Serbia): The challenge to fix a failed UN justice mission

Status of re-
trial not
known.
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CASE NAME BACKGROUND |INDICTMENT  TRIAL SUPREME
COURT COURT
VERDICT VERDICT
Zarija Defendants — Charged with war At
CVETANOVI C Kosovo Serb. crimes. investigation
& Others stage — LSMS
May 2006.
Latif GASHI, Defendants — all | Charged with wal 1% trial — Conviction
Rrustem Kosovo Albanian. | crimes. convicted of | overturned.
MUSTAFA, war crimes by | Case sent
Nazif Regulation 64| back for re-
MEHMETI, panel. trial.
Naim KADRIU
Case currently
awaiting re-
trial — LSMS,
May 2006.
Sasa GRKOVIC | Defendant — Charged with war Acquitted of
Kosovo Serb. crimes. all charges by
Regulation 64
panel.
Milog JOKI C Defendant — Charged with 1% trial — Conviction
Kosovo Serb. genocide. convicted of | overturned.
war crimes by | Case sent
For re-trial before back for re-
indictment majority local | trial.
amended to panel.
acquitted of
all counts.
Juvenile Z Defendant — a Charged with Convicted by | Conviction
minor. Kosovo genocide. all local panel.| upheld by all
Serb. local panel.
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CASE NAME | BACKGROUND |INDICTMENT TRIAL SUPREME
COURT COURT
VERDICT VERDICT
Andjelko Both defendants 4 Charged with war | 1% trial — 14 | 1% appeal — 2
KOLASINAC | Kosovo Serb. crimes. June 2001 November
& Cedomir Regulation 64 | 2001.
JOVANOVI C panel. Conviction
Jovanowt against
convicted of | Jovanow
war crimes. upheld.
KolaSinac Conviction
convicted of | against
“giving help to | Kolasinac
the offender overturned and
after the case sent back
commission of | for re-trial.
the criminal
act”.
2"%trial - 31 | 2" appeal -
January 2003 | Oral decision
Regulation 64 | handed down
panel. on 22 October
KolaSinac 2003
convicted of | overturning the
war crimes. conviction and
Current status | ordering case
of re-trial be sent back
unknown. for re-trial.
Written
decision issued
5 August 2004
Agron Defendant - Charged with war | Extradited
KRASNIQI Kosovo Albanian | crimes, unlawful | from
detention, Switzerland in

unlawful detention
resulting in death,
kidnapping,
kidnapping
resulting in death,
joint criminal

enterprise.

December
2005 to stand
trial.
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CASE NAME BACKGROUND |INDICTMENT  TRIAL SUPREME
COURT COURT
VERDICT | VERDICT
Selim KRASNIQI, | All defendants - | Charged with war| Case at trial
Bedri ZYMBERI, Kosovo Albanian | crimes, unlawful | in May
Milaim LATIFI, detention, 2006. No
Xhavit ELSHANI, kidnapping. decision as
Xhemajl, Isuf Indictment yet.
Sherifi and Islam confirmed 30
GASHI, Ruzhdi March 2006.
Qazim KRASNIQI
Zivorad, Slobodan | All defendants — Trial yet to
and Milovan Kosovo Serb. begin.
MAKSIMOVI €,
Ljubia PERIC
Sava MATIC Defendant — Charged with war| 1* trial — Conviction
Kosovo Serb. crimes. convicted overturned by
by Regulation 64
Regulation | panel and
64 panel of | case sent
“light back for re-
bodily trial on the
injury”. original war
2%rial — | crimes
defendant | charge.
acquitted.
Bogoljub MISI C, Both defendants —+ Charged with Acquitted
Stojan Kosovo Serb. “participating in a| by
JOVANOVI C gathering that Regulation
commits 64 panel.
violence”,
unlawful
detention, grave
bodily injury.
Aleksandar Defendant — Charged with Acquitted
MLADENOVI C Kosovo Serb. “causing general | by
danger”, damage| Regulation
to property and | 64 panel.

aggravated theft.
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Indictment
amended during
trial by new
international
prosecutor to
charge war
crimes.
CASE NAME BACKGROUND |INDICTMENT  TRIAL SUPREME
COURT COURT
VERDICT VERDICT
Dragan Defendant - Charged with 1% trial - Conviction
NIKOLI C Kosovo Serb. murder. Convicted of | overturned by
murder by all | Regulation 64
local panel. | panel.
Case sent
back for re-
trial.
1re-trial — | 2™ appeal — 5
18 April 2002 | May 2003
Acquitted by | Prosecutor’'s
Regulation 64| appeal
panel. allowed. Case
sent back for
re-trial.
2" re-trial —
17 December
2003
Acquitted by
Regulation 64
panel.
Ejup RUNJEVA, | All defendants — | Charged with Runjeva, Defence
Nuhi Kosovo Albanian.| war crimes. Axhami and | counsel
PROVOLIU, Dema appealed
Rrustem DEMA, convicted by | convictions in
Bujar TAFILI, Regulation 64, September
Enver AXHAMI panel on 12 | 2005. Appeal
May 2005. not heard as
yet (LSMS,
Tafili and May 2006).
Provoliu
acquitted.

Amnesty International January 2008

Al Index: EUR 70/001/2008




Kosovo (Serbia): The challenge to fix a failed UN justice mission

95

Zoran Defendant — Charged with Convicted by | Conviction

STANOJEVIC Kosovo Serb. murder and Regulation 64| upheld by
attempted panel. Regulation 64
murder. panel.

Igor SIMI C, All defendants — | Charged with Prosecution

Dragan Kosovo Serb. genocide. abandoned by

JOVANOVI C, international

Srdjan and Five of the prosecutor

Vlastimir defendants during trial?*°

ALEKSI C, escaped

Tomislav detention. Only

VUCKOVI C, Igor Simi stood

Branislav trial.

POPOVIC

23010 April 2001, following the withdrawal of chargéy the international prosecutor, the District

Court of Mitrovica/é dismissed the case. It wassegjpently pursued as a private prosecution. .0On 1

April 2007, a trial panel composed of an internaaiopresiding judge, a local professional judge and
three local lay judges was convened in the Dis@iatirt of Mitrovicé/a. The trial was adjourned dae
the absence of the defendant and defence couns&0 @pril 2007, the presiding judge issued a

Request for International Legal Assistance to @elthe court summons to the accused through the
appropriate Serbian authoritiegg;OR Weekly CIMIC Report # 12125 April 2007.
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CASE NAME BACKGROUND | INDICTMENT | TRIAL SUPREME
COURT COURT
VERDICT VERDICT
Zvezdan SIMIC | Defendant - Charged with | Convicted of Conviction
Kosovo Serb. murder and both charges by| affirmed by
illegal weapons | majority local Regulation 64
possession. panel. panel.
Momeéilo Defendant — Charged with | 1% trial — 6 1% appeal —
TRAJKOVI € Kosovo Serb. attempted March 2001 30 November
murder, illegal | Defendant 2001
weapons convicted of Conviction
possession. crimes against | overturned by
humanity by Regulation 64
Indictment majority local panel and
amended to panel. case sent bac
include war for re-trial.
crimes chares.
Re-trial — 28 2" appeal — 7
November 2003 | February
Regulation 64 | 2006
panel. Defendant Conviction
convicted of upheld.
attempted
murder and
illegal weapons
possession.
Miroslav Both defendants 1 Initially 1*trial — 18 1* appeal —
VUKOVI C, Kosovo Serbs. indicted for January 2001. | 31 August
BoZur genocide. Convicted by 2001 -
BISEVAC For re-trial majority local Regulation 64
indicted for war | panel of panel
crimes. genocide. overturned

the conviction
and sent the
case back for
re-trial.
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Re-trial — 25 2" Appeal -
October 2002. | 14 July 2004 -

Convicted by
Regulation 64
panel of war
crimes.

Status of ¥ re-
trial not known.

appeal
allowed. Case
sent back for
re-trial.

Amnesty International has information suggestirgftiilowing case also involved war

crimes:

CASE NAME BACKGROUND |INDICTMENT  TRIAL SUPREME
COURT COURT
VERDICT VERDICT

Nenad Both defendants — | Murder. Pavicevi¢ Pavitevi¢'s

PAVICEVIC and | Kosovo Serb. Gligirovski was | convictedin | appeal granted

Lazar also indicted for | absentiaof on basis that he

GLIGIROVSKI illegal weapons | murder on 16| was tried for

possession November murder as a war

2000 by a crime and
majority therefore entitled
local panel. | to the protection
Gligirovski provided by
acquitted of | UNMIK
murder. Regulation
Convicted of | 1/2001 (see
illegal above).
weapons
possession.
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No
information
available.
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ANNEXE FOUR - Organizations and government departmats concerned with
justice in Kosovo

INTERNATIONAL GOVERNING INSTITUTIONS

United Nations Interim Administration Mission in Ko sovo (UNMIK) - This peacekeeping
operation was established in 1999 pursuant to g&ouncil Resolution 1244 and given the
mandate of establishing a civil administration insidvo.

Special Representative of the UN Secretary-GenerdS5RSG) - This official is also the
head of UNMIK. The current Special Representatsiece 1 September 2006, is Joachim
Rucker. His predecessors were Bernard Kouchned{iy61999 through 12 January 2001);
Hans Haekkerup (2001); Michael Steiner (2002);Heiermani Holkeri (2003-2004);Sgaren
Jessen-Petersen (16 June 2004 until 30 August 2006)

UNMIK Department of Judicial Affairs - This body was established in July 1999 to
establish and administer the penal and judiciaiesys in Kosovo. Originally part of UNMIK
Pillar Il (Civil Administration), it was moved tdie newly created Police and Justice Pillar in
May 2000 and subsumed the UNMIK Administrative Déqp@nt of Justice. It was replaced
in 2002 by the UNMIK Department of Justice.

UNMIK Administrative Department of Justice - This body was established on 21 March
2000 by UNMIK Regulation 2000/15 to manage thegialisystem and correctional services.
It is not clear how this office’s functions diffefdrom the UNMIK Department of Judicial
Affairs but in any event it ceased to exist in N2PO0.

UNMIK Department of Justice - This body was formerly called the Department afidial
Affairs from 1999 to 2002. It serves as the Deaparit of Justice for Kosovo and is made up
of five divisions; the judicial development divisiothe international judicial support division,
the criminal division, the penal management divisamd the office of missing persons and
forensics.

Judicial Development Division- This division’s mandate is limited to the logadliciary. It
contains four specialised units; the Judicial Ire¢ign Section, the Professional Development
Section, the Judicial Inspection Unit and the VitiAdvocacy and Assistance Unit. It also
previously provided administrative support to theskvo Judicial and Prosecutorial Council.

International Judicial Support Division — this office within the UNMIK Department of
Justice was established in mid 2000 to adminidterinternational judges and prosecutors
programme. Following the creation of the CriminaiviBion, the International Judicial
Support Division is now only responsible for theemational judges.

Criminal Division — this office within the UNMIK Department of Justigeas established in
March 2003 and is responsible for the internatigmasecutors.
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Victims Advocacy and Assistance Unit- this is a specialised unit within the UNMIK
Department of Justice. Its role is to provide infiation, assistance and support to victims of
crime.

Joint Advisory Council on Judicial Appointments - UNMIK established this body,

composed of local and international legal expeots, 28 June 1999 to assist with the
appointment of judges and prosecutors. It was legplaced by the Advisory Judicial
Commission on 6 October 2000.

Advisory Judicial Commission - This body replaced the Joint Advisory Council onidial
Appointments. It was established on 6 October 2000JNMIK Regulation 2000/57 and
charged with advising the UN Special Representativéssues relating to the appointment of
judges and prosecutors and complaints against jualge prosecutors.

Technical Advisory Commission on Judiciary and Proscution Service -This body was
established on 7 September 1999 by UNMIK Regulali®f9/6 to advise the UN Special
Representative on the structure and administratfdhe judiciary and prosecution service in
Kosovo. It was given thirty days within which toepare a report assessing the present and
long term requirements of Kosovo for judicial badiend prosecution service and the re-
establishment of the Supreme Court.

Organization for Security and Co-operation in Europe (OSCE) —this organisation was
given responsibility for Pillar 11l of the UNMIK @il administration. Its mandate in Kosovo is
institution and democracy building and promotingrian rights and the rule of law.

Legal Systems Monitoring Section This body was established in 2000 as part of tB€D
Human Rights and Rule of Law Department, UNMIK &illll. Its mandate is to monitor the
justice system in Kosovo towards promoting its cbamgze with domestic and international
human rights standards and to provide recommendafior possible improvements. It has
produced regular reports on various aspects ofustece system, its most recent being the
seventh review of Kosovo’s criminal justice systisgued in March 2006 and the first review
of the Kosovo's civil justice system in June 2006.

JUDICIAL BODIES/LEGAL INSTITUTIONS

Ad Hoc Court of Final Appeal - A short-lived body established in September 1@08etrve
as the Supreme Court within the Emergency JudBiatem. It was composed solely of
ethnic Albanians.

Emergency Judicial System -This was the system created by UNMIK upon arrivaliine

1999 to address the complete lack of a functiomiogrt system in Kosovo. 55 judges and
prosecutors were recruited on 3 month contracts.
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Kosovo Chamber of Advocates This is the local bar association of Kosovo.

Kosovo Interim Judiciary - This was the name given to the local judges amdgmutors
appointed by the Joint Advisory Council in July aflvdgust 1999 as part of the Emergency
Judicial System.

Kosovo Judicial and Prosecutorial Council -This body was established in April 2001 to
appoint, regulate and, where necessary, disciptiembers of the local judiciary. It has been
succeeded by two new bodies: the Kosovo JudiciainCib and the soon to be established
Kosovo Prosecutorial Council.

Kosovo Judicial Council - This is one of two new bodies succeeding the Koshwticial
and Prosecutorial Council. Its members were swormiApril 2006.

Kosovo Prosecutorial Council -One of two new bodies succeeding the Kosovo Jaidacid
Prosecutorial Council.

Kosovo War and Ethnic Crimes Court (KWECC) - A proposed internationalized court
within the Kosovo court system with internationaldalocal judges, prosecutors and staff.
Preparations for the creation of this court weranaloned sometime in late 2000.

International Judges and Prosecutors Programme (IJP) - This programme was
established pursuant to UNMIK Regulation 2000/6 Habruary 2000 by the UNMIK
Department of Judicial Affairs.

Ombudsperson Institution — This body was set up in 2000. The first ombudgpewas an
international; Marek Antoni Nowicki, a Polish huméghts lawyer. Since the beginning of
2006 there have been two local acting ombudspersom@sovo Albanian ombudsperson
(Hilmi Jashari) and a Kosovo Serb deputy ombudspetsjubinko Todorow).

Special Chamber of the Supreme Court -A proposed new chamber with mixed
international/national panels to hear the casel déth by the proposed Special Prosecutor’s
Office.

Special Prosecutor’s Office -This is a proposed new office within the Departtrednjustice
with 10 local and 10 international prosecutors whith jointly prosecute organised crime,
trafficking in human beings, inter-ethnic crime=rrorism and corruption.

NON-GOVERNMENTAL ORGANIZATIONS CONCERNED WITH THE J USTICE
SYSTEM IN KOSOVO

Criminal Defence Resource Centre (CDRC) A non-governmental organization set up by
the OSCE in 2000 to provide assistance to defeawegdrs.
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Humanitarian Law Centre (HLC) - This regional organization, based in Belgrade \aith
office in Kosovo, has documented human rights viotes and abuses in Kosovo since it was
established in 1992

Kosovo Judicial Institute (KJI) - This centre was established by the OSCE in Fep2200

to provide training for local judges and prosecsitdt runs a continuous legal education
programme and administers the Judicial Entry Exation which local lawyers must pass to
be admitted to practice as a judge or prosecutKosovo.

Kosovo Law Centre (KLC) - This centre was established in June 2000 by th€EDS
Department of Human Rights and Rule of Law to adsisal lawyers to develop their
knowledge and to provide legal information to theasler community in Kosovo. It produces
a law journal, the Kosovo Legal Studies Journampitations of the laws of Kosovo and is
currently compiling a bulletin of Supreme Court ideamns.

LOCAL GOVERNING INSTITUTIONS

Provisional Institutions of Self-Government (PISG)— This is thelocal government

established in May 2001 by UNMIK. It is made upladally elected representative and will
remain as the provisional government of Kosovo lutiie final status of Kosovo is
determined.

Ministry of Justice - This department is part of the Provisional lusibns of Self-
Government. It currently has very limited involvemhén the administration of the judicial
system in Kosovo and has no mandate over the hbtiemal Judges and Prosecutors
Programme.
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